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STATE OF MINNESOTA 

COUNTY OF HENNEPIN 

DISTRICT COURT 

FOURTH JUDICIAL DISTRICT 

State of Minnesota, by the 
Minnesota Pollution Control 
Agency, 

Plaintiff, 

COURT FILE NO. 670767 

vs. PLAINTIFF'S MEMORANDUM OF 
LAW IN OPPOSITION TO 

DEFENDANT'S MOTIONS AND IN 
Reilly Tar & Chendcal Corporation, SUPPORT OF PLAINTIFF'S 

MOTION FOR LEAVE TO AMEND 
Defendant. COMPLAINT 

PROCEDURAL SETTING 

The plaintiff State of Minnesota, by the Minnesota Pollution 

Control Agency (hereinafter "State"), served its motion for leave 

to amend the complaint in this action on April 12, 1978. The City 

of St. Louis Park (hereinafter "City") served a motion for inter

vention on April 19, 1978. 1/ After the State had granted several 

continuances of the hearing date for its motion, the Chief Judge 

ruled on June 9, 1978, that the State's motion for leave to amend 

complaint and the City's motion for intervention would be set for 

hearing on June 22, 1978. 

On June 16, 1978, the State was served with defendant Reilly 

Tar & Chemical Corporation's (hereinafter "Reilly Tar") pleadings 

in opposition to the motion for leave to amend complaint, along 

with separate motions by Reilly Tar seeking a dismissal of the 

action or, in the alternative, a substitution of the City as the 

sole defendant. 

This memorandum, along with certain affidavits, is submitted 

in opposition to Reilly Tar's motions and in support of the State's 

1/ The State has no objection to the City's motion for leave to 
intervene in the action and believes that intervention is fully 
warranted under the circumstances. 
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motion for leave to amend the complaint, 

FACTUAL BACKGROUND 

Jghe original complaint in this action was filed and served by 

the State and City as joint plaintiffs on October 2, 1970, The claims 

arose from Reilly Tar's long-standing practice of disposing of its 

coal tar and creosote wastes on the surface of the ground at its site 

in St. Louis Park, Minnesota. Affidavit of Sandra S. Gardebring 

(April 11, 1978) (hereinafter ''Gardebring Affidavit") at 1. These 

wastes are thick, black, and give off a noxious smell. The complaint 

sought injunctive relief enjoining Reilly Tar from any further pol

lution of air and surface water. 

At the time of the filing of the original complaint, the State 
9 

had no evidence of a risk to public health from groundwater contamina

tion resulting from Reilly Tar's activities, Gardebring Affidavit 

at 1-2, although the State feared that such a health risk might 

eventually be discovered. See Affidavit of Dale L. Wikre (June 19, 

1978)(hereinafter "Wikre Affidavit") at 2. In a letter of June 19, 

1970, from the Vice President of Reilly Tar to the City, Reilly Tar , 

specifically and vigorously denied that the soil on the site was 

contaminated. See Exhibit 1 to Affidavit of Mary E. Wyatt (June 19, 

1978)(hereinafter "Wyatt Affidavit") at 1. On the basis of several 

groundwater samples collected prior to the filing of the complaint, 

the State was unable to ascertain that any significant injury to the 

groundwater had, in fact, occurred. See Wikre Affi<lavit at 2. 

Accordingly, the State did not seek damages for injury to the ground

water or injunctive relief directing the rehabilitation of contaminated 

groundwater. 

At the time of filing its original complaint, the State was 

aware that some injury (pollution of air and surface waters) had 

resulted from Reilly Tar's conduct, but was also aware that the 
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ultimate injury to groundwater resulting from Reilly Tar's conduct 
~ I-

'Iretfia^ined "unknown-ancf -xmpredictabier' M. at 2; Gardebring Affidavit 

at 1, Because of the recognized potential for groundwater pollution, 

the State has never wativered-^from-its position that dismissal of this 

action will not be proper Until the ultimate injury to groundwater 
9 

has jfecoihe "Sirfficfentiy ̂  or TirMfxrtabloHd determine-whether 

further "abatement measures ardTiecessafy. - ^ 

The Staie-filed fts^dCd Issue oh-December-lffi-1970.-' There-

'^fter,- -the Cxt^-and Eerily -Taf commenced 'negdtratidhs -concerning the 

possible TJurchase of the'site by the City coupled with closure of the 

plant.- -Reiliy Tar-concedes that the State-did hot take part in these 

""hegdtiatioiTS." See Memorandum of Law in'Support-df-Motions to Dismiss 

~dr Siibstitute and - in • Opposition to "Motions ̂ o -i^end and intervene 

-^fJuhe 16, "1978) (hdrefriafter-•'^Reilly Tar Memorandum") at 8. On July 

23, i'971';"-cdunsei for Reiiiy'Taf uf^ed-the State~to'ask the-cieik to 
< 

"^^rike-the "caae;for settlemeht- -See Exhibit ~2 td'l^att-Affidavit. " " 

^his ̂as-done counsel for the City oh -July 30; 1971, and the Clerk 

^as"reqhested~to-have"the case "stricken subject-to reinstatement by 

-cduhsei at-any-timeV''" V SM Exhibit 3 to Wyatt-Affidaviti ' - -

6h-dr"about July-21 ̂-1972,-Reilly Tar ceased^its operations 

-after-having -sold -its-property-to-the - City. - -Gardebring Affidavit at 

-T^--The purchase agreement between'-the Gity^and Reilly Tar, dated 

-April 14, 1972/^_4>rovided that the City would deliver to Reilly Tar 

-at the-time'df closihg'dismissals of the action executed by the• 

"-city and by - the - State ̂ - "See Exhibit 'B to Affidavit of Thomas Jw Ryan 

- (May '8> 1976)(hereinafter ""Ryan Affidavit")-at-5? —The-State was not 

^a^partyto the purchase and sale negotiations or-to-the purchase 

-'agreement between' the City• and Reilly Tar." -At ho • time did counsel 

^ fof-the State agree-that the-State wouldr in fact> -deliver"a dis~- -

Correspondence by counsel for the City to Reilly Tar's counsel at 
that time confirms the State's view that the City and Reilly Tar 

fendeavor which might end t)ie surface water 
pollution problem. See Exhibit B to Reiersgord Affidavit ("We 

^-^-•'-fully expect-the company to cease its refining operations . . . 
and to solve its present, surface water runoff problems"). 
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roissal of the lawsuit at the time of closing or at any other time. 

Affidavit of Robert J. Lindall (June 20* 1978)(hereinafter "Lindall 

Affidavit") at 1-2, The clause in the purchase agreement which 

provided for delivery of the State's dismissal by the City was appar

ently based on the hope of the City and Reilly Tar that the State 

could be convinced, before the date of closing, that all injuries 

from Reilly Tar's conduct had become known or sufficiently predictable 

to warrant dismissal of the State's action. 

When the time for closing arrived, the State refused to deliver 

a dismissal of the action. Counsel for the State informed the City 

by letter dated June 15, 1973, that the State would not be in a 

position to consider a dismissal of the action against Reilly until 

the State had received and reviewed a proposal for the elimination 

of potential pollution hazards remaining at the site. See Exhibit 4 

to Wyatt Affidavit. Nevertheless, the City purchased the property on 

June 18, 1973, and dismissed its action against Reilly Tar. See 

Exhibits D and E to Ryan Affidavit. On the next day, June 19, 1973, 

the City entered into a Hold Harmless Agreement with Reilly Tar which 

recited the fact that the State had refused to deliver a dismissal of 

its complaint. See Exhibit C to Ryan Affidavit at 1. The construc

tion and application of that Hold Harmless Agreement is the subject 

of a request for declaratory relief in the complaint in intervention 

which the City now seeks to file. 

Subsequent to the sale of the property to the City, during which 

a document was executed by Reilly Tar expressly noting the State's 

refusal to deliver a dismissal of its complaint, id., Reilly Tar has 

never approached the Court, formally or informally, to seek a dis

missal of the action by the State, or to complain about the State's 

delay in bringing the action to trial. Indeed, prior to service on 

April 12, 1978, of the State's motion for leave to amend its com

plaint, there has been only one brief exchange of correspondence 

between counsel for-the State and counsel for Reilly Tar. On July 9, 

1976, in light of the first phase report of an intensive on-site 
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groundwater investigation by the Barr Engineering Company, counsel 

for the State informed counsel for Reilly Tar by letter that the 

State still considered the lawsuit to be viable, active litigation. 

See Exhibit 5 to Wyatt Affidavit at 2. The July 28, 1976, reply by 

counsel for Reilly Tar reconfirmed his awareness that tlie State had 

not, in fact, delivered a dismissal of the action, but stated his 

belief that the litigation was "defective" and "should be dismissed" 

because the State had acted in an "ex party [sic]" manner and had not 

given proper advance notice of the lawsuit, 2/ See Exiiibit 6 to 

l^att Affidavit. ' 

On several occasions subsequent to the sale of the property, 

the City has sought to obtain from the State a statement of the 

conditions under which a dismissal of the State's action against 

Reilly Tar might be contemplated. In response to these requests, 

the State' has consistently infoirmed the City that it will not be 

possible to set forth the conditions under which such a dismissal 

would be acceptable until ongoing investigations into the nature and 

extent of the ultimate injury from Reiliy Tar's conduct have been 

completed. Wikre Affidavit at 5. 

Meanwhile, since the filing of the original complaint, there 

have been substantial ongoing efforts by the State, the City, and 

various private consultants to investigate and quantify the precise 

nature and extent of the injury caused by Reilly Tar's conduct, and 

to ascertain the appropriate remedial measures to abate any remain-

ing pollution and avoid further injury. Gardebring Affidavit at 2. 

These investigations have been time-consuming and costly. The 

degree and significance of the groundwater contamination cannot 

2/ In State, by Pollution Control Agency v. U.S. Steel Corp., 240 
N.W.2d 316, 319 (Minn. 1976), the Minnesota Supreme Court ruled 
three months prior to this letter that the Minnesota Pollution 
Control Agency is not required to resort to internal administra
tive procedures prior to bringing suit in a district court to 
secure compliance with State law. The State respectfully submits 
that Reilly Tar's assertion of inadequate consultation by the State 
prior to commencement of this suit, see Reilly Tar Memorandum at 
3-4, 6, is without merit. 
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be ascertained without studies probing such factors as the nature 

and solubility of the contaminants; the nature and permeability of 

various soil layers; the location, nature and topography of various 

bedrock layers; the location and water quality of various aquifers; £/ 

and the direction and rate of movement of waters contained in each 

aquifer. W. The investigations have been extraordinarily complex 

because the groundwater underneath the site is found in several levels of 

aquifers, rather than in one simple pool. Wikre Affidavit at 1-2; 

Affidavit of Donald R. Albin (J\ane 19, 1978). Indeed, the United 

States Geological Survey has now proposed to the State a three year 

computer-modeling program at a total cost of $400,000 to attempt to 

ascertain appropriate remedial measures. Wikre Affidavit at 5. 

The Legislature of the State of Minnesota has on two occasions 

appropriated public funds for these investigations — first in the 

amount of $110,000 in 1975 and again in the amount of $200,000 in 

1978. Gardebring Affidavit, at 3. The nature of these investigations 

is more fully described in the Wikre Affidavit at 3-6. The extra

ordinary time-consuming nature of these investigations has in no way 

been denied by Reilly Tar. 

As a result of these intensive ongoing investigations, the 

State now has, for the first time, new and grov/ing evidence that 

massive and extremely hazardous groundwater pollution is, and will 

in fact continue to be, the ultimate injury resulting from the 

very conduct complained of in the original complaint — i.e., 

Reilly Tar's practice of discharging coal tar and creosote wastes to 

the ground surface. Gardebring Affidavit at 2-3. The new evidence 

shows that the coal tar and creosote wastes discharged by Reilly Tar 

contained carcinogenic substances (polynuclear aromatic hydrocarbon 

or PAH substances, such as benzpyrene) which were not known by the 

\ . 

£/ An "aquifer" is an underground layer of rock, sand, or other 
"" material containing water, into which wells may be sunk. 

0G5280 



- 7 -

State to be preeent in the soil or groundwater at the time of filing 

of the original complaint. at 3. See proposed Trended Complaint, 

paragraph 5. The hazardous properties of these substances and their 

potential health effects on public drinking water supplies were 

assessed in a report of the Minnesota Department of Health completed 

in October of 1977. Gardebring Affidavit at 3. The new evidence 

further shows that these carcinogenic substances have migrated deep 

into the soil and have, in fact, reached the groundwater. Id. 

Finally, the new evidence now shows that the health hazard caused by 

Reilly Tar*s conduct is of a continuing nature. Id. 

The potential impact of this ultimate injury from Reilly Tar's 

conduct is now known to be profound. One of the aquifers which is 

threatened by contamination from these carcinogenic substances is the 

Prairie du Chien-Jordan aquifer. Wikre Affidavit at 5. Available 

infomation indicates that water from that aquifer is used as a 

source of drinking water by approximately one-quarter of a million 

people. Id. Moreover, the Prairie du Chien-Jordan aquifer underlies 

almost the entire Twin Cities' Basin, and statistics of groundwater 

use in 1970 indicate that almost 75% of all groundwater used in the 

Twin Cities area at that time came from the Prairie du Chien-Jordan 

aquifer. Id, 

It is on the basis of this new evidence that the State has filed 

its motion for leave to amend its complaint. The State has previously 

submitted its arguments in support of the motion for leave to amend. 

See Memorandum of Law in Support of Plaintiff's Motion for Leave to 

Amend Complaint (April 11, 1978). 
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ARGUMENT 

I. REILLY TAR'S MOTION TO DISMISS ON THE BASIS OP A PURPORTED 1972 
SETTLEMENT AGREEMENT BETV-JEEN THE STATE AND REILLY TAR IS AN 
UNTIMELY AND INADEQUATELY SUPPORTED MOTION FOR SUMMARY JUDGMENT 
ON A NEV7LY ASSERTED CAUSE OF ACTION FOR BREACH OF CONTRACT 

A. Reilly Tar's Claim that There Was a 1972 Settlement Agree
ment Between the State and Reilly Tar is Devoid of Eviden-
tiary Support . 

Even a cursory examination of the Reilly Tar Memoreindum demon

strates that the,cornerstone of Reilly Tar's defense to the State's 

present action is a claimed "meeting of the minds" between the State and 

Reilly Tar on an alleged settlement of this action at an unspecified 

time in 1972. This claimed settlement of the original cause of action 

permeates the memorandum. Seey e.g.y Reilly Tar Memorandum at 1, 8-19, 

24, 26-39, 41, 46-49, 53-56. The evidentiary support proferred to 

demonstrate the "meeting of the minds" is so extraordinarily weak that 

a complaint setting forth Reilly Tar's present allegations as to the 

purported agreement and subsequent breach would be subject to dismissal 

under Minn. R. Civ. P. 12.02(5) for failure to state a claim for which 

relief may be granted. 

The only contemporaneous facts alleged in support of the so-called 

1972 "meeting of the minds" consists of the following statements set 

forth in the affidavit of Reilly Tar's attorney: 

That the City was represented in the negotiations by 
Wayne Popham and Rolfe Worden. That Worden advised 
affiant during said negotiations that the Pollution 
Control Agency would go along with anything the CIFy 
and the Company would agree to. Accordingly negotia
tions with the City were based on an understanding that 
the City had obtained the acquiesence from the State to 
any contract that the parties would make. That is why 
the purchase agreement provided that the State would 
dismiss the action when the,real estate transaction was 
closed. The company relied upon the representation by 
counsel for the City that the City had obtained the 
consent of the State to that provision of the purchase 
agreement. 

Then just before the final payment was to be made in 
June, 1973, the counsel for the City, Rolfe Worden, 
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told affiant that there had been a change in personnel 
in the offices of the Attorney General representing the 
Pollution Control Agency and that the present counsel 
for the Pollution Control Agency was unfamiliar with the 
case and the settlement agreement to which the prior 
counsel had agreed, and that now the Pollution Control 
Agency refused to give a dismissal of the case. ... 

Affidavit of Thomas E. Reiersgord (June 12, 1978)(hereinafter 

"Reiersgord Affidavit") at 3, 4. 

There are several important things to note about this purported 

evidence of a "meeting of the minds" between the State and Reilly Tar; 

(1) The State took no part in the negotiations over the 

purchase of the land, see Reilly Tar Memorandvim at 8, and 

Reilly Tar nowhere asserts that any representative of the 

State was present at any meeting where the alleged assurances 

were made by counsel for the City; 

J[2) No affidavit or other exhibit declares that the City's 

counsel had based his alleged assurances on conversations with 

any named counsel for the State; 

(3) No affidavit or other exhibit declares that the City's 

counsel had, in fact,.spoken to anyone who had any authority 

to bind the State; 

(4) Reilly Tar makes no claim that the City's counsel had 

implied, apparent, or actual authority to serve as the State's 

agent with respect to settlement of the litigation; 

(5) Any claim by Reilly Tar that the City's counsel had 

authority to represent the State with respect to settlement of 

' the litigation or any other matter would run afoul of Minn. Stat. 

§8.06 (1976)("the legal business of the state'shall be performed 

5/ The affidavit of Reilly Tar's president repeats the allegation that 
" "the City . . . assured representatives of the Company that if the 

City and Company could agree to sale terms for the property that 
the Pollution Control Agency would go along with whatever agreement 
the City and Company could reach." Ryan Affidavit at 3 (emphasis 
supplied). However, Mr. Ryan does not claim to have any first-hand 
knowledge of such assurances. 
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exclusively by the attorney general and his assistants" unless 

certain rigid procedures are followed to employ outside counsel); 

(6) The Special Assistant Attorney General who in fact 

represented the State in 1972, Robert J, Lindall, has sworn that 

he never made any assurances to counsel for the City, counsel 

for Reilly Tar, or anyone else, that the State would dismiss the 

action under any conditions, and has further sworn that he would 

never have made such a statement because actions initiated at the 

request of the Minnesota Pollution Control Agency could not be 

settled without consulting his. client, the nine-member citizen 

board of the Agency. See Lindall Affidavit at 2. 

The contemporaneous evidence that the State agreed to a settle

ment of this action in 1972 is, tlius, no evidence at all. In an 
p 

effort to bolster this lack of real evidence, Reilly Tar has attempted 

to weave a web of circumstantial evidence to show later "acquiescence" 

or "acceptance" of the settlement by the State. In doing so, Reilly 

Tar has focused on isolated instances of human behavior over the 

succeeding years and has tried to interpret that behavior to fit its 

preconceived pattern of an accomplished settlement. Thus, Reilly Tar 

asserts that, "with the exception of its failure to deliver the 

dismissal in June of 1973, the PCA . . . has . . . accepted this 

settlement until its belated efforts to renew this lawsuit." Reilly 

Tar Memorandum at 30. The problem with this interpretation of history 

is that Reilly Tar has neglected to inform the Court of significant 

pieces of the puzzle which simply do not fit its theory. A brief 

reference to other circumstantial evidence in support of the State's 

theory that there never was any settlement by the State at any time 

demonstrates the failure of Reilly Tar's circumstantial proof. 
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First, when confronted with the purported breach of settlement 

agreement at the closing in 1973, Reilly Tar did not approach the 

Court to inform it that the State had reneged on a binding agreement. 

It is not likely that an attorney who had been truly deceived about a 

settlement agreement would ignore the breaching party's refusal to issue 

a promised dismissal. 

Second, Reilly Tar's circumstantial case is refuted by the 

contents of Special Assistant Attorney General Jay Ileffern's letter 

of July 9, 1976, to Reilly Tar's counsel. Exhibit 5 to Wyatt Affidavit. 

In that letter, counsel for the State informed Reilly Tar's counsel 

about the serious contamination problem being discovered beneath the 

Reilly Tar site, and concluded: 

You are advised that the l^PCA considers the above-
referenced suit to be viable and that it continues to 
remain active litigation. This notice is being sent 
to insure that you continue to be involved in this 
matter in whatever manner you deem appropriate. 

Id. at 2. This letter cannot be squared with Reilly Tar's claim that 

the State has "accepted" the alleged settlement from 1973 to the 

present. See Reilly Tar Idemorandum at 30. 

Third, Reilly Tar has failed to acknowledge the existence of 

a reply by its legal counsel to tir, Heffern's letter. On July 28, 

1976, Thomas E. Reiersgord wrote to counsel for the City about Mr. 

Heffern's letter. See Exhibit 6 to Wyatt Affidavit. Mr. Reiersgord 

did not accuse the State of violating any purported 1972 settlement 

agreement. He did not assert that the action had, in fact, been 

settled in 1972 by a "meeting of the minds" of all parties. Instead, 

he asserted that the State's complaint had been filed on an "ex party 

[sicl" basis, urging that the litigation was therefore "defective" 

and "should be dismissed on that ground." M. (emphasis supplied). 

If Mr. Reiersgord believed in 1976 that the State had entered into 

a 1972 settlement agreement and subsequently breached that agreement, 

it is inconceivable that he would fail to mention this belief and 

would, instead, focus on an alleged procedural irregularity in the 
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State's complaint. 

Finally, although the State believes that Reilly Tar exaggerates 

the importance of the choice of the words "initiate a proceeding" in 

a 1975 hearing officer's report, see Reilly Tar Memorandum at 18, 

the State would note that Reilly Tar's own choice of words a mere two 

months ago belies its claim that it has believed this action to have been 

terminated. In Reilly Tar's Notice of Claim and Demand for Performance 

of Hold Harmless Agreement and Purchase Agreement and Tender of Defense 

(April 24, 1978)r filed with its moving papers, the company asserted: 

This attempted revival of said action by the State of 
Minnesota is precisely the eventuality the hold harmless 
agreement and the terms of the purchase agreement were 
designed to protect against by the company. 

Id. at 4 (emphasis supplied). 

The State respectfully submits that the.selectively isolated 

circumstantial evidence cited by Reilly Tar in its memorandum cannot 

create a "meeting of the minds" where none existed, and that the 

conduct of Reilly Tar's own attorney conclusively demonstrates that the 

company has never, in fact, believed that a binding settlement with 

the State was ever reached. 

B. In An Effort to Tailor the Facts to Fit Within Established 
Judicial Precedents, Reilly Tar Has, in its Memorandum, 
Distorted the Insignificant "Evidence" of a Settlement 
Agreement Set Forth in Its Affidavits 

As we have seen, Reilly Tar's preferred evidence of a "meeting 

of'the minds" between it and the State in 1972 is extraordinarily weak. 

Based on the meagre "evidence" of the Reiersgord Affidavit, Reilly 

Tar asserts in its memorandvim that a strong proof of a "meeting of the 

minds" between the State and Reilly Tar has already been made out, yet 

then urges the Court to speoulate on the existence of additional 

substantial evidentiary "facts" which are nowhere to be found in the 

underlying affidavits or exhibits but are essential if a binding settle

ment agreement is to be found. See, e.g., Reilly Tar Memorandum at 

28 (asserting, unlike the affidavits, that "the PCA , . . continuously 
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assured Reilly that the PCA would accept a settlement" [emphasis 

supplied]); (recharacterizing the vague statements attributed 

to the City's attorney as "the PCA's promise that it would accept the 

settlement" (emphasis supplied]); at 32 (referring, unlike the 

affidavits, to "the activities of counsel for the PCA" [emphasis 

supplied]); at 33 (making the wholly fabricated statement that the 

purported settlement with the PCA was "negotiated by its attorney" 

[emphasis supplied]). 

Reilly Tar repeatedly utilizes such unjustified embellishments 

and distortions of the factual record to support its contention that 

the State is barred from seeking a trial on its claims. For example, 

the Reilly Tar Memorandum at 27-29 asserts the existence of a pro

missory estoppel pursuant to Restatement of Contracts (2d) Section 

90. Obviously, that doctrine requires an affirmative promise by a 

person who has authority to bind the party who is to be estopped. 

Because the affidavits preferred by Reilly Tar are insufficient to 

demonstrate any such promise (no person acting on behalf of the 

State is ever named), the memorandum's assertion that "the PCA ... 

continuously assured Reilly" that it would accept a settlement nego

tiation, Reilly Tar Memorandtam at 28, is wholly unsupported and 

simply invented for purposes of the argument. With the recognition 

that this assertion is unsupported by any evidence, the promissory 

estoppel argument collapses. 

Another example of Reilly Tar's creative use of its affidavits 

occurs when discussing caselaw on the pov;er of an attorney to bind 

his client in settlement negotiations. at 32-33. In an attempt 

to skew the facts of this case to meet those of established precedents, 

Reilly Tar asserts in- its memorandum that counsel for the Minnesota 

Pollution Control Agency (nowhere named) "was clothed with apparent 
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authority" to accept a compromise agreement and that the State "is 

bound by the settlement negotiated by its attorney," at 33. For 

Reilly Tar to suggest in its memorandum that an attorney for the State 

"negotiated" (much less agreed to) anything in 1972 is wholly un

supported , given the fact that no affidavit or exhibit alleges or 

states that any counsel for the State said anything to anyone about 

settlement prior to the 1973 statement by State's counsel that dis

missal would not be granted. 

Stripped of the misleading factual embellishments contained in 

its memorandum, Reilly Tar's theory of a "meeting of the minds" in 1972 

rests on nothing other than the implied assertion that counsel for 

the City had authority to bind the State to a settlement agreement, 

and did in fact do so. This assertion is obviously without merit, 

see Minn.' Stat. §8.06 (1976), and should be rejected. 

C. Reilly Tar is Engaged in an Inappropriate Attempt to Obtain 
Summary Judgment on a Newly Asserted Cause of Action for 
Breach of Contract 

Reilly Tar's dismissal motion, insofar as it relies on the 

' purported 1972 settlement agreement and the State's alleged breach 

thereof in 1973, is really an attempt to obtain summary judgment on 

a newly asserted cause of action for breach of contract. Such relief 

is inappropriate for three reasons. £/ 

S/ The State would also note that motions seeking relief in the nature 
of summary judgment are to be served "at least 10 days before the 
time fixed for the hearing," Minn. R. Civ. P. 56.03, and that 
the State was served with Reilly Tar's motions only four days before 
the return date thereon. Indeed, none of Reilly Tar's motions 
were served in a timely manner, because Minn. R. Civ. P. 6.04 
requires service of written motions "not later than five days 
before the time specified for the hearing." 

T i I-



0 

- 15 -

First, the evidentiary record preferred in support of the 

motion is so sparse that, were the allegations set forth in a 

complaint seeking the enforcement of a contract, the complaint would 

be subject to dismissal for failure to state a claim for which relief 

may be granted. See Minn. R. Civ. P. 12.02(5). Reilly Tar has failed 

to allege the essential elements of a binding contract, for nowhere are 

there sufficient facts alleged to establish that anyone with authority 

to bind the State made either an offer or an acceptance. 

Second, even had Reilly Tar pleaded sufficient evidentiary allega

tions to survive a motion to dismiss for failure to state a claim, 

there would remain genuine issues of material fact precluding summary 

judgment. See Minn. R. Civ. P. 56.03. The attorney who represented 

the State during the time of the alleged "meeting of the minds" has 

denied ma'king any commitment to any person with respect to dismissal 

of the action, and has further stated that he would not have made such 

a commitment without consulting his client, the nine-member citizen 

board of the Minnesota Pollution Control Agency. 

Third, Reilly Tar's present assertion of a cause of action for 

breach of an alleged settlement agreement is being raised for the 

first time five years after the alleged breach took place. Due to 

this delay in asserting its alleged rights, Reilly Tar's new claim 

is subject to the equitable doctrine of laches. If there had, in 

fact, been an agreement to deliver a dismissal of this action, that 

agreement would have been openly and notoriously breached in 1973 

when the State made it clear that no dismissal was forthcoming. The 

five-year delay before bringing an action to remedy this alleged breach 

is wholly unexplained. See Peters v. Waters Instruments, Inc., 251 

N.W.2d 114, 116 (Minn. 1977); General Minnesota Utilities Co. v. 

Carlton County Cooperative Power Association, 221 Minn. 510, 524, 22 N.W 

2d 673 (1946); St. Paul, Minneapolis & Manitoba Ry. v. Eckel, 82 Minn. 

278, 281-82, 84 N.W. 1008 (1901). 
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D. Conclusion With Respect to the Alleged Settlement 
Agreement 

The State respectfully submits that Reilly Tar's assertion that 

there was a "meeting of the minds" of all parties in 1972 to dismiss 

the State's action is a product of Reilly Tar's wishful thinking. 

The State was a party plaintiff to the original proceedings. At no 

time, according to the affidavits, did counsel for the State or any othe 

authorized representative of the State take part in the settlement 

negotiations between the City and Reilly Tar. The City had no power 

to speak for the sovereign State of Minnesota. 1/ The attorney who 

was counsel for the State at that time has flatly denied making a settle 

ment agreement with anyone. Reilly Tar's assertion that this pro

ceeding was settled by the State in 1972 is wholly without evidentiary 

support, and should be rejected. 

II. REILLY TAR'S MOTION TO DISMISS FOR LACK OF JURISDICTION SHOULD 
BE DENIED 

A. Under Minnesota Law, a Lawsuit, Once Commenced by Service 
of a Summons and Complaint, Remains Pending Until Final 
Judgment Has Been Entered and Satisfied 

Minn. R. Civ. P. 3.01 provides that "[a] civil action is commenced 

' against each defendant when the summons is served upon him or is 

delivered to the proper officer for such service." Minn. R. Civ. P. 

54.01 defines a "judgment" to mean a decree embodying "the final 

determination of the rights of the parties in an action or proceeding." 

Minn. R. Civ. P. 54.02 provides in effect that any order or other 

form of decision which is not a true "judgment" "shall not terminate 

the action." 

Prior to the adoption of the Minnesota Rules of Civil Procedure 

in 1952, see Minn. R. Civ. P. 86.01, the termination of a civil 

7/ To suggest, as does the Reilly Tar Memorandum at 43-44, that the 
*" City is the "real party in interest" in this proceeding and that 

the sovereign State of Minnesota has "allowed itself to be used 
by the City," at 44, is an affront to the people of this State 
and to their government. The State's legislature has appropriated 
hundreds of thousands of dollars in an attempt to take the first 
steps to abate the massive environmental contamination left behind 
by Reilly Tar, and the people of this State are seriously threatened 
by a potential health hazard. The State obviously has a great stake 
in the outcome of this litigation. 
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action was governed by Minn.. Stat. §541.12, which provided, in part; 

"When an action is begun it shall be deemed pending until the final 

judgment therein has been satisfied." Although this statute was 

superseded by the adoption of the rules in 1952 and was formally 

repealed by Minn. Laws 1974, Chapter 394, the rules are consistent 

with the general principle in that statute that a lawsuit, once com

menced, remains pending until final judgment has been entered and 

satisfied. See also H.L. Spencer Co. v. Koell, 91 Minn. 226, 228, 97 

N.W. 974 (1904) (a lawsuit is deemed pending "until there is a final 

determination of the action"). 

B. The State's Action Against Reilly Tar Was Properly 
Commenced, Has Never Been the Subject of a Judgment, 
and is Still Pending 

In its Answer, filed on October 21, 1970, Reilly Tar did not 

deny that service of the summons and complaint had been effectively 

accomplished, and did not claim that personal jurisdiction was 

laclcing. Indeed, by asserting its own counterclaim against the City, 

Reilly Tar voluntarily submitted to the jurisdiction of the Court. 

In any event, the claims asserted in the State's complaint arose 

out of activities by Reilly Tar in the State of Minnesota within the 

meaning of Minn. Stat. §543.19 subd. 1(a) and 1(c)(1976), and any 

claimed lack of personal jurisdiction would have been frivolous. 

No judgment of any kind has ever been entered in this proceeding. 

While the City and Reilly Tar may have intended that this proceeding 

be partially terminated by mutual dismissals of the City's claims and 

Reilly Tar's counterclaims, the State has never consented to dismissal 

of its claim. See pages 8-16* supra. No order or other form of 

decision has ever purported to reach a final determination as to the 

claims of any party. Pursuant to Minn. R. Civ. P. 54.02, the law

suit by the State against Reilly Tar is still pending. Counsel for 

the State informed counsel for Reilly Tar of this fact in 1976 and, 

in response, Reilly Tar did not deny the continued pendency of the 

action. See Exhibits 5 and 6 to Wyatt Affidavit. 
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C. Service of the State's Motion for Leave to Amend Was 
Proper Under the Rules 

Minn. R. Civ, P. 5.02 provides for the manner of service of 

pleadings and other papers in an ongoing, action. It specifically 

provides that, whenever a party is represented by an attorney, service 

"shall be made upon the attorney unless service upon the party himself 

is ordered by the court." The State's notice of motion and motion for 

leave to amend complaint in this proceeding were hand-delivered to 

Reilly Tar's local counsel and mailed to the Chairman of the Board of 

the company. Such service complied with the rules and has provided 

more than ample notice of the motion, particularly in light of the 

lengthy continuances subsequently obtained by Reilly Tar. 

For the foregoing reasons, Reilly Tar's motion to dismiss this 

action fOr lack of jurisdiction, see Reilly Tar Memorandum at 36-39, 

is baseless and should be denied. 

III. REILLY TAR'S MOTION TO DISMISS FOR FAILURE TO PROSECUTE 
SHOULD BE DENIED 

The State respectfully submits that Reilly Tar's motion to 

dismiss for failure to prosecute, see Reilly Tar Memorandxom at 49-53, 

should be denied for the following reasons, any one of which is 

sufficient to preclude dismissal: 

(1) The defense of failure to prosecute is merely one 

aspect of the doctrine of laches and therefore may not be 

raised against the State in a civil action in which the 

State is proceeding in its public, governmental, or sovereign 

capacity; 

(2) A dismissal of an action for failure to prosecute is 

not appropriate unless the case has been called for trial on 

a date certain and the plaintiff has failed to appear at the 

calendar call; * 

(3) The State's delay in prosecuting this action was reason-
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able and blameless because of the difficulty of ascertaining the 

ultimate injury resulting from Reilly Tar's conduct; ~ 

(4) Reilly Tar has not met its burden of affirmatively 

demonstrating sufficient prejudice to outweigh the State's 

interest in prosecuting the action; and 

(5) Dismissal would be contrary to the basic objective 

of adjudicating cases on their merits and would work an injustice 

by allowing the originator of a grave public harm to evade its 

legal obligations, all at the expense of the public. 

A. The Defense of Failure to Prosecute is Merely One Aspect 
of the Doctrine of Laches, and Therefore May Not Be Raised 
Against the State in a Civil Action in Which the State is 
Proceeding in its Public, Governmental, or Sovereign 
Capacity 

1, Dismissal for Failure to Prosecute an Action is Merely 
One.Aspect of the Equitable Doctrine of Laches 

It has long been recognized in this State that a court's power 

to dismiss an action for failure to prosecute is but one aspect of 

the equitable doctrine of laches. See, e.g., City of Columbia 

Heights v. John H. Glover Houses, Inc., 300 Minn. 31, 217 N.W.2d 764, 

767 (1974); Stevens v. School Bd. of Independent School Dist. No. 271, 

208 N.W.2d 866, 867 (Minn. 1973); Davis v. Northern Pacific Ry., 

179 Minn. 225, 227, 229 N.W. 86 (1930)(action dismissed for laches 

where note of issue filed 20 years after complaint); Wheeler v. 

Whitney, 156 Minn. 362, 364, 194 N.W. 777 (1923); Coleman v. Akers, 

87 Minn, 492, 493, 92 N.W. 408 (1902)(laches barred recovery after 

eight-year delay before moving for default judgment in simple con

tract action for money damages); Hunt v. O'Leary, 84 Minn. 200, 201, 

87 N.W. 611 (1901); St. Paul, Minneapolis & Manitoba Ry. Co. v. Eckel, 

82 Minn. 278, 281-82, 84-N.W. 1008 (1901)(laches barred suit after 

eight-year delay in prosecuting action for ejectment). The;relation

ship of the doctrine of laches to a dismissal for failure to prose

cute has been succinctly stated in the commentary: "The doctrine 

of laches applies to the prosecution of an action after it is begun. 
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If the plaintiff fails to exercise reasonable diligence in the 

prosecution, the action may be dismissed." lOB Bunnell, Minnesota Di

gest §5357 at 294 (1971). 

This relationship has been consistently perceived for three-

quarters of a century. In Coleman v. Akgrs, supra at 493, the Court 

stated: 

The court below simply applied the doctrine that laches, 
which may have precisely the same consequences as if no 
action at all had been instituted, may arise from a 
failure seasonably and diligently to prosecute an action. 
In other words, the mere institution of a suit does not, 
of itself, absolve a plaintiff from the charge of laches. [£/] 
• . • 

(Emphasis supplied.) In 1974, this perception remained unchanged: 

"We recognize that laches may be invoked against a party who fails 

to exercise reasoneible diligence in bringing litigation to a close." 

City of Columbia Heights v. John H. Glover Houses, Inc., supra at 

767. Moreover, Reilly Tar has itself recognized the relationship and 

has conceded that its motion to dismiss for failure to prosecute is 

based on the doctrine of laches. See Motion to Dismiss at 2 ("The 

State . . . [is] guilty of laches, thus requiring dismissal pursuant 

to Rule 41.02(1)"); Reilly Tar Memorandum at 49-53. Cf. id. at 41. 

2. The Doctrine of Laches Cannot be Invoked Against 
the State When It is Proceeding in a Civil Action 
in Its Public, Governmental, or Sovereign Capacity 

In most jurisdictions, the defense of laches does not lie against 

the government. See Note, "The Application of the Doctrine of Laches 

in Public Interest Litigation," 56 B.U.L.Rev. 181, 185 & n.l9 (1976). 

While this rule may have had its early origins in the concept of 

sovereign immunity, it has outgrown those origins and is independently 

justified as necessary to protect the public from great harm resulting 

8/ As noted at pages 20-24, infra, the State is exempt from the 
~ doctrine of laches when pursuing a civil action in its sovereign 

capacity. The State believes that the converse of the under
scored quotation is applicable here: the mere institution of a 
suit by the State does not subject the otherwise immune State to 
the doctrine of laches in the new guise of a motion to dismiss 
for failure to prosecute. 
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from governmental delay. As the United States Supreme Court noted in 

Guaranty Trust Co, of New York v. United States, 304 U.S. 126, 

132-33 (1938); 

The rule . , . that the sovereign is exempt from the 
consequences of its laches . . . appears to be a vesti
gial survival of the prerogative of the Crovm. . . . But 
whether or not that alone accounts for its origin, the 
source of its continuing vitality where the royal privilege 
no longer exists is to be found in the public policy now 
underlying the rule even though it may in the beginning 
have had a different policy basis. ... "The true reason 
* * * is to be found in the great public policy of preserv
ing the public rights, revenues, and property from injury 
and loss, by the negligence of public officers. And though 
this is sometimes called a prerogative right, it is in 
fact nothing more than a reservation, or exception, intro
duced for the public benefit, and equally applicable to all 
governments." Story, J., in United States v. Hoar, 26 
Fed. Gas. p. 326, 330, No. 15373. ... 

Our own Supreme Court has stated it more succinctly: 

The,rights of the public are seldom guarded with the 
degree of care with which owners of private property 
guard their rights, arid, consequently, acts or omissions 
which might weigh heavily against private persons cannot 

• always be given the same force against the public. ... 

Parker V. City of St. Paul, 47 Minn. 317, 318-19, 50 N.W. 247 

(1891). 

There are numerous federal cases 9/ and cases in other jurisdic

tions 10/ holding that the doctrine of laches may not be invoked 

9/ See, e.g., U.S. Immigration and Naturalization Service v. Hibi, 
"• 414 U.S. 5, 8 (1973); Costello v. United States, 365 U.S. 265, 281 

(1961)(laches does not bar 27-year delay prior to denaturalization 
proceeding); United States v. State of California, 332 U.S. 19, 
,39-40 & n.22 (1947)("even assuming that Government agencies have 
'been negligent in failing to recognize or assert the claims of 
the Government at an earlier date, the great interests of the 
Government . . . are not to be forfeited as a result"); Guaranty 
Trust Co. of New York v. United States, 304 U.S. 126, 132-33 
(1938); United States v. One 1973 Buick Riviera Automobile, 560 
F,2d 897, 899 (8th Cir. 1977). See also Occidental Life Insurance 
Co. of California v. EEOC, 97 S.Ct. 2447, 2462-63 (1977)(Rehnquist, 
J., dissenting). 

10/ See, e.g.. Monarch Gas Co. v. Illinois Commerce Commission, 366 
N.E.2d 945, 949-50, 51 111. App.3d 892, 9 111. Dec. 434 (5th 
Dist. App. Ct. 1977); Board of Education of Independent School 
Dist. No. 48 of Hughes County v. Rives, 531 P.2d 335 (Okl. 1974); 
Salisbury Beauty Schools v. State Board of Cosmetologists, 268 

... continued on page 22 
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against the national government or a state government when proceeding , 

in a sovereign capacity. Many of the state cases denying the defense 

of laches after long delays involve actions by local governmental 

bodies to enforce zoning provisions, 11/ 

So strong is the policy underlying governmental immunity from 

the defense of laches that several courts have refused to apply the 

doctrine to suits by private plaintiffs which are in furtherance of 

a recognized public interest. See, e.g., Arlington Coalition on 

Transportation v. Volpe, 458 F.2d 1323, 1329 (4th Cir.), cert, denied, 

409 U.S. 1000 (1972); Swain v. Brinegar, 378 F.Supp. 753, 757 (S.D. 

111. 1974) , rev'd on other qro\inds, 517 F.2d 766 (7th Cir. 1975); 

Pacific Greyhound Lines v. Sun Valley Bus Lines, 70 Ariz. 65, 72, 

216 P.2d 404, 409 (1950); Perley v. Heath, 201 Iowa 1163, 1165, 208 N.W. 

721, 722 (1926). This has been especially true in environmental liti-
f 

gation, where the doctrine of laches has "received a lukewarm recep

tion" because "others than the plaintiff suffer the possible adverse 

environmental effects." t4PIRG v. Butz, 498 F.2d 1314, 1324 (8th 

Cir. 1974). Accord, Cady v. Morton, 527 F.2d 786, 793 (9th Cir. 

10/ . . . continued from page 21 

Md. 32, 300 A.2d 367 (1973); Corvallis Sand & Gravel Co. v. State 
Land Bd., 250 Or. 319, 439 P.2d 575, 581 (1968); State ex rel. 
Weede v. Iowa Southern Utilities Co. of Delaware, 231 Iowa 784, 
2 N.W.2d 372, 400, modified, 4 N.W.2d 869 (1942) (laches may not 
be invoked against a private plaintiff, suing in the name of and 
on behalf of the state). 

11/ See, e.g., Donovan v. City of Santa Monica, 88 Cal. App.2d 386, 
199 P.2d 51, 56 (1948)(20 years); Appeal of Phillips, 113 Conn. 
40, 154 A. 238 (1931)(50 years); Gregory v. City of Wheaton, 
23 111.2d 402, 178 N.E.2d 358, 360-61 (1961) (10 years); Kansas 
City V. Wilhoit, 237 S,W.2d 919, 925 (Mo. App. 1951); Universal 
Holding Co. v. North Bergen Township, 55 N.J. Super. 103, 150 
A.2d 44 , 49 (1959) (8 years); Bartlett v. City of Corpus Christi, 
359 S.W.2d 122, 125 (Tex. Civ. App. 1962) (8 years); Fabini v. 
Kammerer Realty Co., 14 Misc.2d 95, 175 N.Y.S.2d 964, 966-67 (1958) 
"(more than 25 years); City of Yonkers v. Rentways, Inc., 304 
N.Y. 499, 109 N.E.2d 597, 599 (19 52) (approximatky 20 years); Cit o 
Milwaukee V. Leavitt, 31 Wis.2d 72, 142 N.W.2d 169, 171-72 (196 
(19 years). 
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The State respectfully submits that it has been unable to find 

a single reported decision in which the reasons underlying the plain

tiff's delay in prosecuting an action have been as compelling as in 

the present case. In decision after decision/ the supreme courts of 

this State and other jurisdictions have refused to dismiss simple 

contract actions, simple tort actions, and simple zoning enforcement 

actions, notwithstanding delays by the plaintiff of five, ten, twenty, 

and even forty years. See note 11, supra, pp. 28-29, supra, and 36-37, 

infra. Here, on-the other hand, delay has been consxamed by costly 

and intensive investigative efforts by the State to ascertain the 

true magnitude of a complex environmental harm unfolding beneath the 

surface of the ground. The State's delay in this instance has not 

only been reasonable and therefore blameless; the delay has been an 

inevitable consequence of the rule that plaintiffs should commence 

actions even while the ultimate injury to be litigated remains un

known or unpredictable. 

D. Reilly Tar Has Not Met Its Burden of Affirmatively Demon
strating Sufficient Prejudice to Outweigh the State's 
Interest in Prosecuting the Action 

1. A Defendant Must be Prejudiced by a Delay in Order to 
Support the Application of Laches, and Prejudice May 
Not be Presumed or Inferred from the Mere Fact of Delay 

The Minnesota Supreme Court has stated on numerous occasions that 

"Ip]rejudice must be shown to one party before laches will apply to 

preclude the other party from a remedy." Lemmer v. Batzli Electric 

Co., 267 Minn. 8, 15, 125 N.W.2d 434 (1963). Accord, City of Cloquet 

V. Cloquet Sand & Gravel, Inc., 251 N.W.2d 642, 645 (Minn. 1977)(eight-

year delay in commencing nuisance action did not result in laches); 

Desnick v. Mast, 249 N.W.2d 878, 883-84 tMinn. 1976); Modjeski v. 

Federal Bakery of Winona, Inc., 240 N.W.2d 542, 546 (Minn. 1976); 

Halloran v. Blue & White Liberty Cab Co., 253 Minn. 436, 442 n.4, 92 

N.W.2d 794 (1958); Steenberg v. Kaysen, 229 Minn. 300, 310, 39 N.W.2d 

18 (1949)(prejudice to the other party is an "essential element to the 

doctrine of laches") . 005309 
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The requirement that prejudice to the defendant be shovm before 

applying the doctrine of laches has led courts in other jurisdictions 

to forgive some extraordinary delays prior to commence of an action. 

See, e.g.» Michoud v. Girod, 45 U.S. (4 How.) 503, 560-61 (1846)(delay 

of almost 30 years after discovery of fraud before suing to set aside 

conveyance); Kuhn v. Shreeve, 89 S.E.2d 685, 693 (W.Va. 1955)(40-year 

delay in simple suit on a note). Cf. Costello v. United States, 365 

U.S. 265, 282-83 (1961)(finding no prejudice from government's 27-year 

delay in commencing denaturalization proceeding). 

fflien specifically addressing the propriety of dismissals for 

failure to prosecute, the Minnesota Supreme Court has expressly 

held that "prejudice should not be presumed nor inferred from the 

mere fact of delay." Firoved v-. General Motors Corp., 277 Minn. 278, 

,284, 152'N.W.2d 364 (1967). Accord, Peters v. Waters Instruments, Inc., 

251 N.W.2d 114 (Minn. 1977) (six years of utter silence by parties 

with respect to pending action did not support district court's 

dismissal for failure to prosecute); Stevens v. School Bd. of 

Independent School Dist. No. 271, 208 N.W.2d 866, 868 (Minn. 1973) 

("The mere fact of delay does not show the requisite prejudice."). 

In Firoved v. General Motors Corp., supra at 284-85 n.ll, the Court 

recognized that delays of up to ten years in prosecuting an action 

have been held not to justify a dismissal. See also Unemployment 

Compensation Division v. Bjornsrud, 261 N.W.2d 396 (N.D. 1977) (five-

year unexplained delay in prosecution excused because of lack of 

prejudice to the defendant). 

In assessing whether prejudice to a defendant has resulted from 

delay in commencing or prosecuting an action, the courts have not 

forgotten that delay is a two-edged sword which may and often does 

benefit a defendant. See, e.g., Desnick v. Mast, 249 N.W.2d 878, 883-

84 (Minn. 1976)(delay in commencing action enabled defendant to enjoy 

the benefits of improperly purchased stock for a longer period of time) 

Sanvik v. Maher, 280 Minn. 113, 116, 158 N.W.2d 206 (1968) (defendants 
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1975); Davis v. Coleman, 521 F.2d 661, 678 (9th; Cir. 1975); Save Our 

Wetlands, Inc. v. Rush, 424 F.Supp. 354, 355 (D. La. 1976), See also 

Note, "The Application of the Doctrine of Laches in Public Interest 

Litigation," 56 B.U.L.Rev. 181, 182 & n.lO (1976); id. at 198 (noting 

that upholding a laches defense may eliminate a forum for the 

possible protection of the public interest). . 

The rule in Minnesota is in accord with that of most jurisdictions, 

euid similarly provides that laches may not be raised as a defense in 

a civil action brought by the State in its public, governmental, or 

sovereign capacity. See, e.g.. State v. Brooks, 183 Minn. 251, 253-

54, 236 N.W. 316 (1931)(doctrine of laches could not be invoked 

against 13-year delay for collection of inheritance taxes); Board 

of Covinty Commissioners v. Dickey, 86 Minn. 331, 340, 342, 90 N.W. 

775 (1902)(doctrine of laches not applicable to approximately 10-year 

delay prior to suit by county to recover excess compensation paid to 

employee); lOB Bunnell, Minnesota Digest §5356 at 294 (1971). In 

Board of County Commissioners v. Dickey, supra at 342, the Court 

stated; "It is the well-settled doctrine in this country, founded 

upon the most-substantial dictates of reason and sound policy, that 

the government cannot be affected by the laches of its agents . . . ." 

Almost thirty years later, in State v. Brooks, supra at 254, the 

Court reiterated the rule: 

The delay of the state for so long a time [13 years] 
in bringing the suit is no defense. The collection 
of taxes is a governmental or sovereign function of the 
state, and procrastination or delay on the part of its 
officers in the discharge of such function is not permitted 

. to prejudice the state's right. 

As recently as 1971, the principles governing the application 

of laches in Minnesota courts to actions by the State were summarized 

as follows: 

The state and its governmental subdivisions are not 
affected by the laches of public officers or agents. 
In other words the doctrine of laches cannot be invoked 
against the public. 

The doctrine of laches cannot be invoked against 
the state proceeding in its public or governmental 
capacity. 
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Defense of laches is not available against government 
when acting in its sovereign capacity. 

lOB Dunnell, Minnesota Digest §5356 at 294 (1971). 

It is true that, in Minnesota, the doctrine of laches does 

apply to the State and to municipalities acting in their proprietary 

capacity. M. See State v. Gardiner, 181 Minn. 513, 515, 233 N.W. 

16 (1930). Cf. State v. Brooks-Scanlon Lumber Co., 122 Minn. 400, 404, 

142 N.V7. 717 (1913) (dictum). Thus, in State v. Gardiner, supra, the 

court applied th§ doctrine of laches to preclude an attempted re

opening by the State of an eleven-year-old settlement with respect to 

the amo\int of payment due to the State for the sale of timber. In 

that case, the State was acting in its proprietary capacity as an 

owner and vendor of timber and could not avail itself of the usual 

immunity,from the doctrine of laches. See lOB Bunnell, Minnesota 

Digest §5356 at 294 & n.82 (1971). This proprietary/sovereign dis

tinction with respect to the application of laches is not unique to 

Minnesota law. See Occidental Life Insurance Co. of California v. EEOC, 

97 S.Ct. 2447, 2463 (1977)(Rehnquist, J., dissenting); Note, "The 

Application of the Doctrine of Laches in Public Interest Litigation," 

56 B.U.L. Rev. 181, 186 (1976). 

In light of this caselaw, the applicability of the doctrine 

of laches to the State's delay in bringing the present proceeding 

to trial hinges on a determination of whether the present action is 

onq brought in the proprietary capacity or in the public, governmental, 

or sovereign capacity of the State. 

3. The Present Action is One Brought in the Public, 
Governmental, and Sovereign Capacity of the State 

A government is acting in its "sovereign" capacity when it 

"carr[ies] out its unique governmental functions for the benefit 

of the whole public." United States v. Georgia-Pacific Co., 421 

P.2d 92, 101 (9th Cir. 1970). When a State takes action in the 
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exercise of its police power, it is acting in a sovereign capacity. 

Mote, "The Application of the Doctrine of Laches in Public Interest 

Litigation," 56 B.U.L.Rev. 181, 186 n.22 (1976). 

Specifically, when a State brings an action to enjoin or 

abate a public nuisance, it is acting in its sovereign capacity. 

See, e.g., Clearview Land Development Co. v. Pennsylvania, 15 Pa. 

Coiranw. 303, 327 A.2d 202 (1974)(suit to enjoin continued operation 

of a garbage and refuse disposal site in violation of a pollution 

abatement order); Board of Health of Holbrook v. Nelson, 351 Mass. 

17, 217 N.E.2d 777, 779 (1966)(suit by an authorized public agency 

to enjoin the use of land as a dumping ground is not subject to the 

defense of laches). See also cases cited in note 11, supra. The 

present action by the State of Minnesota against Reilly Tar is such 

an action. The State is seeking damages and injunctive relief to 

abate a public nuisance which threatens the well-being of thousands 

of its citizens. It cannot be said that the State is acting "as a 

private concern" and hence in a proprietary capacity. United States 

v. Georgia-Pacific, supra at 101. 

4. Conclusion with Respect to the State's Immunity 
from the Defense of Laches 

As demonstrated in the foregoing pages, the power of a court 

to dismiss an action for failure to prosecute is but one aspect of the 

equitable doctrine of laches. When suing in a civil action in its 

public, governmental, or sovereign capacity, the State is not subject 

to the defense of laches. Despite the fairly extensive research 

underlying the present memorandum, the State has been unable to find 

a single reported decision in which a civil action, brought by a 

state in its sovereign capacity, has been dismissed for failure to 

prosecute. . 

The State is not suggesting that a court is powerless to impose 
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sanctions on a recalcitrant governmental plaintiff which flouts 

court orders and inexcusably drags its heels in a civil action. Such 

arrogance would rightly be condemned by any court. But the State 

respectfully suggests that no such conduct is involved in the present 

proceeding. As we will demonstrate, infra, the delay by the State in 

prosecuting this action has not been culpable, has not been objected 

to by Reilly Tar, and has not caused Reilly Tar any prejudice, parti

cularly in light of the fact that the condition complained of in this 

action is a continuing nuisance which is an appropriate subject for 

successive prosecutions by the State until such time as it is abated. 

Under these circumstances, the State respectfully submits that the 

well-settled rule that it is not subject to the defense of laches 

when suing in its sovereign capacity should lead this Court to deny 

Reilly Tar's motion for a dismissal based on failure to prosecute 

the action. 

B. A Dismissal for Failure to Prosecute is Not Appropriate 
Where, as Here, the Case Has Never Been Called for Trial 
on a Date Certain and the Plaintiff Has Not Failed to 
Appear at Any Calendar Call 

— The Minnesota Supreme Court, recognizing the enormity of the 

sanction of dismissal, has established a general rule that civil 

litigation should not be dismissed by a court for failure to prose

cute xanless it has first been called for trial. Jeurissen v. Harbeck, 

267 Minn. 559, 560, 127 N.W.2d 437 (1964) (per curiam). See also 

2 Hetland & Adamson, Minnesota Practice 195 (1970). In its most 

recent decision on this issue, the Supreme Court reiterated the 

importance of this rule for the protection of plaintiffs and 

reversed a district court order which had eschewed such leniency: 

Respondents concede that as a general rule a case may 
not be dismissed for want or prosecution until it has 
been called for trial. . . . However, we are asked to 
adopt an exception in the matter before us. We see no 
valid reason for doing so. Because the case has never 
been set down for hearing on the merits at,a day certain, 
we reverse. 
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Breza v. SchmitZf 233 N.W.2d 559, 560 (Minn. 1975), 

In the present action, the case has never been set down for 

a hearing on the merits at a date certain. The State respectfully 

submits that the present action cannot be dismissed for failure to 

prosecute without adopting the type of "exception" so recently 

rejected by the Minnesota Supreme Court. Moreover, for the reasons 

discussed, infra, such an exception would be wholly inappropriate 

in this case. 12/ 

C. The State's Delay in Prosecuting this Action Has Been 
Reasonable and Blameless Because of the Difficulty of 
Ascertaining the Ultimate Injury Resulting from Reilly 
Tar's Conduct 

,1. To Prevail on a Motion to Dismiss for Failure to 
Prosecute, the Defendant Must Affirmatively Establish 
the Existence of Culpable Delay by the Plaintiff 

The general rule in Minnesota is that "[d]elay must be culpa

ble in order to become laches, and prejudice must result." Keough 

V. St. Paul Milk Co., 205 Minn. 96, 106, 285 N.W. 809 (1939), quoting 

Haataja v. Saarenpaa, 118 Minn. 225, 136 N.V7. 871, 873 (1912). Stated 

another way, "[mjere delay does not constitute laches, unless the 

circumstances were such as to make the delay blamable." Elsen v. 
\ 

State Farmers Mutual Insurance Co., 219 Minn. 315, 321, 17 N.W.2d 

652 (1945), quoting Lloyd v. Simons, 97 Minn. 315, 317, 105 N.W. 902, 

903 (1906). See also Peterson v. Schober, 192 Minn. 315, 327, 256 

N.W. 308 (1934). 

In the context of dismissals for failure to prosecute, where 

the Minnesota Supreme Court has confronted actions in which the 

12/ The Supreme Court has also stated that dismissals with prejudice 
should be based on considerations of willfulness and contempt for 
the authority of the court or the litigation process. See Peters 
V. Waters Instruments, Inc., 251 N.W.2d 114, 116 (Minn. 1977). 
See also 2 Hetland & Adamson, Minnesota Practice 195 (1970), Cf. 
O'Neill V. Kelly, 239 N.W.2d 231, 232 (Minn. 1976). The State 
respectfully submits that it has not willfully disobeyed any 
court order or shown contempt for the court's authority or the 
litigation process. 
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plaintiff has offered no justification for the delay, the Court 

has rightfully characterized such delays as "wholly unexcused." 

See, e.g., Peters v. Waters Instruments, Inc., 251 N.W.2d 114, 116 

(Minn. 1977); General Minnesota Utilities Co. v. Carlton County 

Cooperative Power Association, 221 Minn. 510, 524, 22 N.W.2d 673 (1946) 

(dictum); St. Paul, Minneapolis & Manitoba Ry. v. Eckel, 82 Minn. 

278, 281-82, 84 N.W. 1008 (1901)(eight-year delay in pursuing lawsuit 

for ejectment "wholly unexplained"). See also Electro Nuclear Systems 

Corp., V. Telex Corp., 205 N.W.2d 127 (Minn. 1973)(decision mentions no 

proferred explanation for failure to prosecute eight-year old complaint 

based on an oral contract); Davis v. Northern Pacific Ry., 179 Minn. 

225, 229 N.W. 86 (1930)(court mentions no proferred explanation for 

20-year delay between complaint, and note of issue); Wheeler v. Whitney, 
0 

156 Minn. 362, 365, 194 N.W. 777 (1923). Similar logic has led the 

Court to bar new actions after unexplained delays under the doctrine 

of laches. See, e.g.. Sine11 v. Town of Sharon, 206 Minn. 437, 439, 

289 N.W. 44 (1939)(more than 62-year delay in suing to enforce a 

municipal order to have a road built); Corah v. Corah, 246 Minn, 

350, 354-55, 75 N.W.2d 465 (1956)(IB-year delay after divorce decree 

before seeking alimony). 

Where the delay in bring a new action or prosecuting an existing 

action is reasonable, however, the court will excuse it and refuse to 

apply the doctrine of laches. See, e.g.. City of Columbia Heights 

V. John H. Glover Houses, Inc., 300 Minn. 31, 217 N.W.2d 764, 767 

(1974)(six-year delay in prosecution of existing lawsuit explained 

by pendency of related suit); Sanvik v. Maher, 280 Minn. 113, 115-16, 

158 N.W.2d 206 (1968)(suit not barred by laches where six-year delay 

between likely discovery of property restriction violation and suit 

was explained by reliance on parallel lawsuit by village); Aronovitch 

V. Levy, 238 Minn. 237, 244, 56 N.W.2d (1953)(character of injury 

not fully understood); Elsen y. State Farmers Mutual Insurance Co., 

219 Minn. 315, 320-21, 17 N.W.2d 652 (1945)(nine-year delay after 

initial settlement of lawsuit did not result in laches b^0i0^^]^re 
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was a mutual mistake of fact as to the "full measure of the injur

ies"); State V. Johnson, 216 Minn. 427, 428, 13 N.W.2d 26 (1944) 

(more than five-year delay in prosecution of paternity action explained 

by incibility to arrest defendant); State ex rel. City of Duluth v, 

Duluth St. Ry. Co., 88 Minn. 158, 161, 92 N.W. 516 (1902)(nine-year 

delay before suing for specific performance of a contract to build a 

railway line found to be reasonable). See also Kuhn v. Shreeve, 89 

S.E.2d 685, 688, 693 (W.Va. 1955)(forty-year delay before filing of 

lawsuit on simplQ note excusable because plaintiffs did not wish to 

deprive a widow of her home). 

There are two categories of excuses for delay previously recog

nized by the Minnesota Supreme Court which have particular relevance 

to this action. The first category has to do with cases in which the 

character of the injury has either changed during the -period of delay 

or has been newly discovered to be much more severe than previously 

thought. Elsen v. State Farmers Mutual Insurance Co., 219 Minn. 315, 

17 N.W.2d 652 (1945), was such a case. . There, a plaintiff who had 

been struck by an automobile entered into a settlement agreement and 

dismissal of an action, approved by the court, on the assumption 

that his injuries were of a particular nature. Nine years later, 

the trial court vacated the prior settlement and dismissal because of 

the discovery, during the intervening years, that the injuries were 

of a different character and much more severe than originally thought. 

The Supreme Court affirmed the trial court's rejection of the doctrine 

of laches; 

[Tlhe court was justified in viewing the injuries actually 
received as distinct and different from those which all 
parties considered that plaintiff had sustained. The 
evidence supported a finding of mutual mistake, a mistake 
which was shared by the court. ... • \ • 
Defendants contend that plaintiff was guilty of laches in 
seeking to set aside the order of approval. ... [BJut the 
full measure of the injuries did not develop until 1942, 
when the last of the three operations was performed, . . . 

Id. at 320-21 (emphasis supplied). 
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In the present case, there has not been any settlement based on 

a mutual'mistake as to the "full measure of the injuries" because the 

State has proceeded cautiously and has refused to dismiss the action 

in the light of the uncertainties with respect to the ultimate 

damage. If an improvident settlement could be reopened in the 

Elsen case on the basis of a new understanding of the "full measure 

of the injuries," a fortiori, where the State in the present case has 

never entered into a settlement agreement, the doctrine of laches 

should not be applied. See also Aronovitch v. Levy, 238 Minn. 237, 

244, 56 N.W.2d 570 (1953)(excusing three-year delay before suing to 

reform written liability release because the delay was necessary to 

consult additional physicians about the injuries). Cf. Brede v. 

Minnesota Crushed Stone Co., 143 Minn. 374, 379-80, 173 N.V-J. 805 

(1919)(refusing to bar a nuisance suit under the doctrine of laches 

where the character of defendant's nuisance changed and became more 

obnoxious after twelve years of operation). 

A second accepted excuse for delay is ignorance of one's rights 

or of the true factual situation. See, e.g., Young v. Blandin, 215 
% 
Minn. Ill, 120, 9 N.W.2d 313 (1943)(unauthorized stock investments by 

trustee); Keough v. St. Paul Milk Co., 205 Minn. 96, 105-06, 285 

N.W. 809 (1939); Peterson v. Schober, 192 Minn. 315, 327, 256 IJ.W. 

308 (1934); Craig v. Baumgartner, 191 Minn. 42, 47, 254 N.W. 440 

(1934). The Court recognized in Keough v. St. Paul Milk Co., supra 

at 127 that "(ijgnorance with justification is a recognized excuse 

for delay. . . ." Similarly, the Court noted in Young v. Blandin,' 

supra at 120 that "[wjhether delay was culpable or not depends on 

many circumstances, among which are actual or imputable knowledge of 

the facts." 
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2. The State's Investigative Delay in Prosecuting this 
Action, Rather than Being Culpable, Has Been an Unavoid
able Result of the Minnesota Rule that a Cause of Action 
Accrues and Should be Sued on When Some Injury is Known, 
Even Though the Ultimate Injury May Remain Unknown and 
Unpredictable 

The Minnesota Supreme Court has expressly recognized that 

actionable wrongs sometimes have delayed effects, and that resulting 

injuries do not always conveniently manifest themselves at the time 

of the wrongful act. Accordingly, the rule in Minnesota with respect 

to accrual of a cause of action for purposes of the running of the 

statute of limitations is that the cause of action does not accrue 

until damage has resulted. See, e.g., Bonhiver v. Graff, 240 N.V7.2d 

291, 296 (Minn. 1976) (negligent failure of defendeints to discover 

misappropriation of funds); Karjala v. Johns-Manville Products Corp., 

523 F.2d 155, 159-60 & n.7 (8th Cir. 1975)(asbestosis); Continental 

Grain Co. v. Regies Construction Co., 480 F.2d 793, 797 (8th Cir. 1973) 

(negligent design and construction of grain drier); DaIton v. Dow 

Chemical Co., 280 Minn. 148, 154, 158 N.W.2d 580 (1968) (occupational 

disease); Golden v. Lerch Bros., Inc., 203 Minn. 211, 220-21, 281 

N.W. 249 (1938) (silicosis); Thorton v. Turner, 11 Minn. 237, 240 

(1866)(private nuisance resulting from flooding behind dam). 

Even this apparently simple talisman is very difficult to apply 

to certain commonly encountered situations — such as occupational 

diseases — where an injury develops only over a long period of time 

and does not abruptly manifest itself at some "magic moment." Karjala 

v. Johns-Manville Products Corp., supra at 159 n.7, 160. In Golden 

-y.'Lerch Bros. Inc., supra, the Court recognized that the occupational 

disease of silicosis "came about by slow processes . . . over a long 

period of time," at 221, and accordingly ruled that the burden 

was on the defendant to establish the date on which the injury had 

sufficiently ripened to start the running of the statute of limitations. 

Id. at 220-21. In the subsequent case of Dalton v. Dow Chemical Co., 

supra, the Court clarified the principle governing such gradually 

developing injuries: 005305 
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Ordinarily there is a coincidence of negligent act and 
the fact of some damage. Where that occurs the cause of 
action comes into being and .^he applicable statute of " 
limitations begins to run even though the ultimate damage " 
is unknown or unpredictable. . . . Until there is some 
damage, there is no claim and certainly a statute pre- ^ ~ 
scribing the time in whichLrsuit. must be filed . can " 

Id. at 154, quoting United States v, Reid, 251 F.2d 691, 694 (5th Cir. 

1958) (emphasis supplied). This rule has been applied by the federal 

courts in a Minnesota case in Continental Grain Co. v. Fegles 

Construction Co., supra at 797; 

It is not necessary for the final or ultimate damages 
^-^to^ be known t>r predictable, however',- t:he statute-begins " 

to run when some damage occurs which would entitle the ,. 
5-;:--victim-to-maintain a cause of action.. - r _ 

unt:.! pti^shbard^ iia hR?t€~^^ that:^tlii£L:accononbdatibn.-lof-:feb^statute of 

limitations to situations- in whi-chr-in5urir deVVlops "only graduaiiy 

Irieans" t^h%t-,^ cf^ neces si'ty, diligeh±Land_^eiil-piainti^^4mist-b 

law^i%s at" a ^iitre when the ultimate injury^^frbiir tire' defandantj-s — 

fecmduct- remai^' uhknowr£J^d~ unpre.di ctable- The Supreme Court'has 

ijuledi^hat Such" ac^ibns-must-bV?alad somewhat- prematurely at the risk 

of: ̂orfeiting the cause ot action.-- Such a-rule obviously presents a 

gi^ndary- to' Prbspective" praintiffsl^ and- would" be particularly onerous 

if it^were" coupled-with- the laquiieiaentllthat such actions" must" be 

vigorously prosecuted" to" a" conclusion" while- the ultimate in jury 

remained "unknown br" unpredictable-.- A legal regime which forced a 

plaintiff to'reduCe his claim to^judgment at"a-time-When he still 

could' not"know- br predict the ultimate injury suffered at the hands 

of-the'defendant-would" be monstrously unfair. • — -

l.i_j[LrI_t: iJl'_pfeJiiselyIfojflthxs reasoh'-that'the• changing Character-and 

Severity of Itherj-njur^"Is-recognized - as a legitimate" ekcuse "to a 

charge of failure to prosecute." See "pp. 29-36/ supra. The proposition 

that a cause of action accrues even"while the ultimate injury is 

unknown and unpredictable"and the proposition that the changing charac

ter :'and severity -Of the injury'Will excuse a charge of failure to 

]^roseGute aire-and:must be corollariesi - - —Lii:— 
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Delay in reducing certain types of claims to judgment will 

always be inevitable because of the gradually developing nature 

of the injury resulting from some types of wrongful conduct. This 

is true of many occupational diseases, of negligent design of struc

tures, and of harmful substances which are slowly but inexorably 

migrating beneath the site of an old industrial dump. Once this 

reality is confronted, it becomes clear that such inevitable delays 

in perceiving ultimate injury and reducing the action to judgment do 

not stem in any way from the culpability of the plaintiff. The Supreme 

Court has candidly recognized that mechanical forces beyond the 

control of the plaintiff may leave the ultimate damage unknown or 

unpredictable for some time. The Court could have concluded that 

a cause of action for such injuries does not accrue and the statute 

of limitations on such a cause of action does not begin to run until 
0 

the ultimate injury is, in fact, known or predictable. The inevitable 

delay in prosecuting the claim would thus occur prior to commencement 

of the suit. Such a rule, while protecting plaintiffs, would deny even 

minimal warning to defendants and would make it more difficult for 

defendants to begin building their defense at a time when witnesses 

and evidence were relatively fresh. 

Instead, the Supreme Court has determined as a matter of public 

policy that, inevitable though the delay may be, it should occur as 

much as possible after the filing of the lawsuit. This rule may be 

harsh to plaintiffs, as in Dalton v. Dow Chemical Co., 280 Minn. 148, 

158 N.W.2d 580 (1968), where a plaintiff was denied recovery for his 

debilitating occupational disease because he did not commence his 

action at a time when the ultimate injury remained "unknown or un

predictable." But the rule provides protection to defendants by 

providing the earliest possible notice of a claim; under this rule, 

the defendant may begin to preserve evidence and build his defense 

even though the trial may have to be postponed until the full measure 

of the injury manifests itself. 
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were allowed- to- en joy- a- "prohibited- use "of their land during "thfe"'' 

period' bf^ delay ) j Cbstellb v"; United Statee>-3 6^ U-, S; - -2 65-,- - - -

•^1961) ̂en j oyment- of- citizenship- ddrihg delay prior- ton dencrtturaHration 

pr-bceedingsV. Particulafly where It is i:he government" which has de—' 

layed bringing-or prosecuting a civil ectionr," the-ohily reliance which 

'defendant-can show i i ts reliance pb a hbped-for" nonenforceihent 

bf-thblawi a type bf-reliance which- is" hrguah)y. neVeV' lustifiebley-

eeb Wieck v". District-of-Columbia Board- of -Zoning Ad justment333'-

k-,2d. 7, 14 (D.C.'Court of Appeals 197"8) (Mack," j., dissenting), and 

which is especially not" justifiable where- the" State- hSs- in- fact 

cbiwaehced ah action, refused to dismiss it, and notified the 

def endant by- letter that-ongoing^ investigatibhs havb disclbs'ed-"-

severe- injuries which the Sfcai-R intends to pursue-in the action. 

:2bIn-part because of this ibwori^gedlhature of'a-delalylib-prb'se- -"-I 

bbtihg ' ah- actioh,- courts have- recoghized- that- a defendant's" f-allure 

tb^brihlf" such-delay- to" the-cburt- s attehtibh^ls- a-factor- to"be- weighed 

Wheh-fuling- on- a- subsequent-motion to' dismiss^ for-failure hQ prosecute, 

j£ee!»tSL^g:^»-j-Ilnemploymebt-Coinp.ejisation-Division v, Bjornsrud, 261 N.V?.2d 

3196; - 393"-' (N^ ii" 1977) ;-Finl"ey- v. - Parvin/Bohrihahn- Cb"^ > 520" 2d- 386, 391 

rlr.~ 197'^)" Th^ thb- latter" csRe,IiiLffirming- a" trial-court' s^ deter

mination- to" dehy a dismissal motion hbtwithstahding-three- years- of 

inactivity in a" pro'ceedihgv'-Judge-Friendly statedil-L V 

Ih our J\ziew,-Lthe corxec-t. rule is that the failure of a 
defendant to call the court's attention to a plaintiffs 

y-'"- undue- delay in bring a- case-on-for trialby- formal -
motion or otherwise, may be considered as a factor in 

: informing the court's discretion. 

Id. at" 392. ' In the piesent- case, the" f ailure" of Rellly- Tar to bring 

the-'^^prbsecutbriai delay" tb^' the attehtibh-bf the Court- in the face of 

warnings by the- State-that'it'intended"to pursue the"actibh undercuts 

its Claim that it has been._prejudiced by ±he.-delay. . . 

1 ' 1V , j T,1 2:'; •2GC C 2 GG ) .(deic;.:-:;: i-
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2. The Ordinary Expenses of Preparation and Readiness 
for Trial are Not Sufficient Prejudice to a Defendant 

. to Justify Dismissal ' • 

'Obvious^ly-r-any defendant would prefer to walk away from a lawsuit. 

The defense of any action is burdensome and therefore, in a sense, 

"prejudicial."-—However, when linking the doctrine of laches to a show

ing of prejudiee-to the defendant, the courts are not speaking of the 

ordinary expenses of preparation and readiness for trial. See Peters 

v. Waters Instruments, Inc., 251 N.W.2d 114, 117 (14inn. 1977) (cost 

of securing testimony is not sufficient prejudice to justify dismissal); 

Dupay v. Krugers, Inc., 285 Minn. 523, 524, 172 N.W.2d 567 (1969); 

Firoved v. General Motors Corp., 277 Minn. 278, 283, 152 N.W.2d 364 

(1967). 

Thus, in Firoved v. General Motors Corp., supra at 283, the 

Supreme Court stated: 

Obviously, the prejudice to plaintiff of such a dismissal 
[with prejudice] is certain and usually permanent. As to 
defendant, the ordinary expense and inconvenience of prepara
tion and readiness for trial, which can be adequately com
pensated by the allowance of costs, attorney's fees, or the 
imposition of other reasonable conditions, are not prejudice 
of the character which would justify ... a dismissal with 
prejudice. ... 

The prejudicial effect of alleged loss of evidence necessary to 

the defense of an action is frequently claimed by a defendant and 

should be viewed cautiously by the Court. This is particularly true 

where the defendant has been on notice of a pending action and has 

had the ability to preserve necessary evidence, and where any alleged 

loss of evidence is balanced by the need on the part of the plaintiff 

to develop evidence as to the true nature of the ultimate injury. 

The courts have not been swayed by vague references to dim memories 

and other proof problems and have refused to hold that the death of 

possible witnesses is conclusive of prejudice. See, e.g., Aronovitch 

V. Levy, 238 Minn. 237, 244, 56 N.W.2d 570 (1953); Keough v. St. Paul 

Milk Co., 205 Minn. 9.6, 106-07, 285 N.W. 009 (1939). Instead, the 

Minnesota Supreme Court has taken the position that any such claim of 
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prejudice to the defendant must be judged by the standard of whether 

the lapse ̂ f time^h'as made^it so difficultto jetscertaih-the-that 

"a suhstantiat-Channf* nf ay-rivrng at: an «>r-rnn<i>oiig si on ovj e^g , »« 

Knox V, Knox, 222 Minn. 477, 486, 25 N.W.2d 225 (1946). ^Moreover, the 

loss of evidence must cast doubt on "the exact facts upon which the 

rights of the parties depend." Aronovitch v. Levy, 2.38 Minn. 237, 243, 

56 N.W.2d 570 (1953), quotin<^ Sweet v. Lowry, 123 Minn. _13, 16, 142 

N.W. 882, 883 (1913). 

V. Reiiiy-rpar Hag Failed -to-Establish the -Existeince of 
Any Prejudice Sufficient to Outweigh the State's . 

-^ez---r.c: ^i^ntefest in Pursuing-thi-s--Acttob---- -- r 

_ When tested against the foregoing easelaw» requiring a substantial 

demonstration of meaningful prejudice to the defendant, it is clear that 
ilii'. 
the p«ju"dice alluded to by Reilly Tar in its pleadings is_not sufficien 

to outweigh the State's interest in prosecuting this action. Reilly 
•Suprer.e Court 
Tar has specified as prejudice: (1) the /'unavailability jDf [unidenti

fied] Witnesses" -ah<f ^he 'dfltmifng of "meradr£es of ^iSve" fsxc] othOTS," 

Reill}^-Tar ^Memorandum at '46-47> -^2) the "cdmpar^'s loss "bf records in 

"good-felfh Reliance en-the meeting of-the intinds ^f a^ll- parties-,^ id. 

. at 47r-f3)-^-the increased damages to which the company may now be made 

subject,' fd.(4) the alleged running of eertairt^ statutes bf -Tiraita-

fibnsy "i"d.-^ f5) ^he Toss of '*the-time-ehTlndhey •expended TTr hegbt^ 

thFe] settlement, Id.- at -4 8;- arid (f)"-a J'saorifice" fot no" purpose^ef the 

disbburft which it took on-the-sale of the property^' ^ ^ ~ -

h:.: With Tespect to -the first two claimed aspects of p'rVjudice,- Reilly 

Tar "ha's not- alleged, -n'of 'doe's the- Sta'td believe that it could allege,-

^ch loss" bf evide'hce"^ that '-"a siibstdhtial- ch"arice of-afrivirfg~at"'an 

erroneous decihidh existis." ^ Knox vC hhox222 Minn. •477> -486, 2d M.W.2d 

225 (1946) J - It would be wholly incrddible,-after having^ owned the pro

perty • for 56 years , tot the coinpahy- to d'ehy that fthe ..doal-. tar l¥rid "u--r. 

tfedsbte wastes oontained in- the sateratdd sbiT and igfomidwaterr-werei— 

p^ced' therV by • its operat'ibns. ¥h'6 ^S-trate'l-espectfwlly^eolm^ 

fo;::v• r;:---- );-• v/i;:..-.; -LCs-.' rU';:Cuic^:. uiuil. a:';v ?:uc.. 
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proof of "the exact facts upon which the rights of the parties 

depend," Aronovitch v. Levy, 238 Minn. 237, 243, 56 N.W.2d 570 (1953), 

has not been affected by the investigatory delay. Indeed, Reilly 

Tar does not make any claim to the contrary. Moreover, any claimed 

"reliance" on the settlement agreement was obviously not justified, 

because the State has never settled this action and the conduct of the 

company's attorney in 1976 confimed his awareness of this fact. See 

pp. 8-16, supra. 

Assuming, as the Court must for purposes of the motion to dismiss, 

that Reilly Tar was culpable in creating the serious potential health 

hazard which now presents itself at its old site,- the State cannot 

agree that the prospect of increased damages because of a more complete 

understanding of the injury is the kind of prejudice which courts 

should recognize. Those increased damages are the consequences of 

Reilly Thr's conduct and are not the result of any conduct by the 

State. For the same reason, the State cannot agree that there is "no 

purpose" to be served by "sacrificing" the discount which Reilly Tar 

took in selling the property; there is ample purpose to be found in 

the redressing of the rights of the public for the wrong suffered at 

the hands of the company. 

Because the nuisance presented by Reilly Tar's conduct is a con

tinuing one which may properly be made subject to successive actions 

for damages until abated, see pages 41-44, infra, there is no merit to 

Reilly Tar's claim that it will be prejudiced by the loss of the 

alleged protections of the statutes of limitations. 

Finally, the loss of time and money expended in negotiating-the 

settlement with the City is entitled to no more weight than the 

ordinary expenses of preparation and readiness for trial. Such expense 

are not sufficient prejudice to justify dismissal of an action. See 

pp. 38-39, supra. Moreover, the claim that such expenses led to a 

settlement with the State is factually erroneous. See pp. 8-16, 

supra. 
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4. The Lack of Any Prejudice to Reilly Tar is Further 
Demonstrated by the Fact that the Conditions Complained 
of by the State Constitute a Continuing Nuisance Which 
May Properly be Made the Subject of Successive Suits 
for Damages • ' ^ 

Reilly Tar's assertion of prejudice is necessarily predicated on 

the assumption that, if the present action is dismissed, no further 

actions by the State will be possible. This assumption is in error, 

because the conditions complained of by the State constitute and, 

unless abated, will in the future constitute a "continuing nuisance" 
* 

which may properly be made the subject of successive suits for damages. 

The doctrine of "continuing nuisance" is well-settled in American 

law, A "permanent nuisance" is one which has such a character and 

exists under such circumstances that it is "at once necessarily pro

ductive of all the damage which can ever result from it." 58 Am. 

jur.2d Nuisance §117 at 683 (1971). Where a permanent nuisance arises, 

a cause of action for damages must ordinarily be brought within the 

period of the relevant statute of limitations or is forever barred, 

and all damages are recoverable in the one judicial proceeding. Id. 

§132 at 701-02. A "continuing nuisance," on the other hand, is one 

where: 

[T]he injury is not complete, so that the damages can be 
measured in one action at the time of the creation of the 
nuisance, [and the injury] depends upon its continuance and 
the uncertain operation of the seasons or the forces set in 
motion by it ... . 

Id. at 702. Where a continuing nuisance arises, the statute of 

limitations does not begin to run until injury occurs and, even then, 

so long as the nuisance persists, successive suits may be brought to 

recover damages which have accrued within the statutory period next 

preceding commencement of the action. Id. Stated another way, a 

continuing nuisance is one which is terminable because it is subject 

to abatement. Harrisonville v. W.S. Dickey Clay Mfg. Co., 289 U.S. 

334, 341 (1932). See also Annot., "Wrongful Pollution of Stream by 

Municipality as Creating Single Cause of Action or Successive Causes 
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of Action," 75 A.L.R. 529 (1931). 

The doctrine of continuing nuisance, with the concomitant right 

to engage in successive suits for damages until the nuisance is 

abated, is firmly established in Minnesota. See, e.g.. Skinner v. 

Great Northern Ry., 129 Minn. 113, 117, 151 N.W. 968 (1915) (dam 

resulting in upstream flooding); Bowers v. Mississippi & Rum River 

Boom Co., 78 Minn. 398, 402-03, 81 N.W. 208 (1899) (sole affirmative 

act by defendant of putting up pilings established continuing nuisance 

due to erosion of plaintiff's land by ice); Matthews v. Stillwater Gas 

& Electric Light Co., 63 Minn. 493, 495, 65 N.W. 947 (1896)(a defendant 

may not obtain a prescriptive right to pollute, notwithstanding the 

statutes of limitations); Lamm v. Chicago, St.P., M. & O. Ry. Co., 

45 Minn. 71, 76-78, 47 N..W 455 (1890); Sloggy v, Dilv/orth, 38 Minn. 

179, 182-83, 36 N.W. 451 (1888)(erection of a dam); jByrne v. Minneapolis 

& St, L. Ry. Co., 38 Minn. 212, 214, 36 N.W. 339 (1888); Brakken y. 

Minneapolis & St. L. Ry. Co., 29 Minn. 41, 44-45, 11 N.W. 124 (1881) 

("the action is not for damages for a permanent injury . . . but for 

consequential damages from a wrong which may be remedied"); Adams v. 

Hastings S D. R. Co., 18 Minn. 236, 238-41 (1871); Harrington v. St. 

Paul & S. C. R. Co., 17 Minn. 188, 197, 203-04 (1871) ("In cases , . . 

of continuing trespass, where every day gives plaintiffs a fresh cause 

of action," laches will not bar equitable relief and, if abatement 

does not occur, multiple suits for damages are proper). See also 

Br6de v. Minnesota Crushed Stone Co., 143 Minn. 374, 376-77, 379-80, 

173 N.W. 805 (1919). Cf. Dalton v. Dow Chemical Co., 280 Minn. 147, 

153, 154-55, 158 N.W.2d 580 (1968). 

There can be no do\abt that the carcinogenic substances lying 

beneath the surface of the ground at Reilly Tar's former site of 

operations pose a classic example of a continuing nuisance under this 

doctrine. The injury is not complete and depends upon "the uncertain 

operation of the seasons or the forces set in motion by it." 58 Am. 

Jur.2d Nuisance §132 at 702. Indeed, it is the very uncertainty of the 
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operation of those forces which has led to the delay in prosecuting 
r 

this action. Itoreover, the nuisance is one which can be terminated 

or abated, and the relief sought by the State is aimed at precisely 

such abatement. See Exhibit 1 to Wikre Affidavit at vii ("The control 

of groundwater movement ... to prevent the spread of the coal-tar 

derivatives is technically feasible?). Indeed, the Supreme Court of 

Montana concluded on very similar facts that a continuing nuisance 

was presented by past dumping of glue into a ditch, resulting in 

phenol pollution of a plaintiff's well. See Nelson v. C,& C Plywood 

Corp., 154 Mont. 414, 465 P.2d 314, 1 ERC 1131, 1139 (1970). 

The continuing nature of the nuisance is not affected by the 

fact that the defendant is. no longer engaging in any affirmative 

conduct. See Skinner v. Great Northern Ry., 129 Mi^in. 113, 117, 

151 N.W. 968 (1915); Bowers v. Mississippi & Run River Boom Co., 

78 Minn. ,398, 402-03, 81 N.W. 208 (1899) ; Sloggy v. Dilworth, 

38 Minn. 179, 18.2-83, 36 N.W. 451 (1888); It is enough that the 

forces of nature, acting in conjunction with the structure or con

dition left in the wake of the defendant's affirmative conduct, 

continues to cause injury to the plaintiff. The test is "whether the 

whole injury results from the original wrongful act, or from the 

wrongful continuance of the state of facts produced by such act." 

Bowers v. Mississippi & Rum River Boom Co., supra at 402. Nor is the 

continuing nature of the nuisance excused by the fact that the 

original act was not negligent or was performed for a good purpose, 

at 404. 

Moreover, the actor who has caused the continuing nuisance to 

arise remains liable for successive actions for damages and cannot 

release himself from a duty to respond in continuing damages by 

conveying the nuisance to another through a voluntary deed. See 

Sloggy v. Dilworth, 38 Minn. 179, 182, 36 N.W. 451 (1888). In that 

case, which involved the erection of a dam followed by periodic 

flooding of plaintiff's land, the Court stated: 
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^The^rule .. . . supporteji by the great weight of authority 
- ^is'thai" the originator of a nuisance remains liable to 
, successive actions for damages resulting from the maintenance 

thereof. . . . 

' ''fee"wh6"erects a nuisance is liable for the damages arising 
JPrpm.-the erection, and also for the continuance thereof . 
i?he erection may of itself cause no injury . . . [bjut 
-^peci^l damage may subsequently arise from its continuance, 

"" ahd~so;*while but one action can be maintained for its erec-
^iion^. repeated actions may be brought for its continuance. . . , 
"Afid" the "originator is . . . accordingly liable for damages, 

^ . and. he cannot release himself from his duty to remove it by 
his*Voluntary deed. . , . Every continuance of the nuisance 
or. recurrence of the injury is an additional nuisance, forming 

" - ~• in~itself the subject-matter of a nev/ action. ... 

Id. af 182-83; 

ih~iight of this solid body of caselaw, Reilly Tar's present 

assertion %h4t> having discharged large quantities of carcinogenic 

Substances"to the soil, it can nevertheless walk away from any lia-

bili'ty,' d'esprte the inexorable movement of those substances toward 

public" water supplies used by up to one-quarter of a million persons, 

xs^plainly"erroneous. In seeking to impose a liability on the origina

tor 'of this public health hazard, the State is not relying on causes of 

action"or remedies which have been created by the courts in the past 

iew~years*"6f environmental av/areness; instead, the State is relying 

on^a'firmly established common law doctrine which has been the law 

Pf this S-tat4 for more than a century. 

'"Because the state could bring a series of new actions for 

damages"caused by the continuing nuisance at the old Reilly Tar 

&ite» 13/ Reilly Tar cannot demonstrate prejudice resulting from the 

investigatory delay which has been necessary to ascertain the true 

nature"^6f the ultimate injury caused by this continuing nuisance. 

fi/ Jurisdiction to bring such an action in Minnesota will unquestion-
ably lie under Minn. Stat. §543.19 subds. 1(a), 1(c), and 3 (1976), 

-—•and service of process will be possible under Minn. Stat. §303.13 
a ;.(l:976) . 
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E. A Dismissal With Prejudice Under Rule 41.02(1) Is a 
Dismissal on Procedural Grounds and Should Be Granted 

JOrriy in Exertional Circumstancea_ Because If Is x Drastic 
-- - Pcrir of -Reliaf Contrary to fhe Basic pb jecfive of Adju-
£ J --Qicyating Cases on Their Merits -" — " " ' 

recogniy®d ^.b^t af OTfler of 

dismi«sal^fbf failur^^^ fo prosecute-Is an extraordinary sanction 

whiclf -shoxild ;nbf faer li.ghfly- ̂ pi<5ye^.«; " ̂ n Firoved'- v.: general Motors 

Corp277; Miror." ;27^? i52!mw.M 3^4. ,:fhe'crrt 

statr^"..yyyy "i!. \' ~T'-f'" 
An order- of'dibmissal'on procedural grounds runs counter 
to. the. primary objective of the law to dispose of cases on 

-the merits. Since a dismissal with prejudice operates as 
an .adjudication on the merits," it. is the most punitive 
fanotaoh which"cair be- imposed for" noncompliance'with the" 
rulesor order of the court or for failure to prosecute. 
if should therefore-be gran ted" only under-except ional" 

_ circumstances. .. . _ . . ^ , 

• • jWJe must be mindful that the policy which seeks to 
^•^•^^"dispbse-bf litigatibh"on- the merits- rather than on procedural 

. . grounds is, except in extraordinary circumstances, of over-
-j-impbrtahCe^-^I--- r------ -- -

Sfee^alsb- Petefs~ V'; -^Waters rh"§trumehts-, ihc'.," 25i N";W; 2d 114 ̂ 116-17 

Iffinh-, 19l7)7'^Nyberg^ V-.-Canbfldqe State~Bank7- 245 Minn."312, 314-15, 

72-N'^W. 2d -34f-- ili955) ("even^ a- iitigaht-who has a poor" lawsuitis 

' entitled- tb"his""day if cburt'' )-. '-^ Similariy, the "Court" has noted that 

®llj aches-is'"ah~equithble-defense and ought hot"to be applied in a 

way-that-would"do Injustice." "kebugh v. St. Paul Milk Co., 205 Minn. 

96, ld7r 285 N;W.^8b9" (1939) ;• i: 

the^'finai anaiysis7 this Court's determination on the issue 

6£-a possibie-dismissai with prejudice must, as with"all'questions 

ih'equity,-be a product of the informed judgment of this Court, acting 

ih'-its discretion;' The-State respectfully submits that the over-

whelming-pnhTic importance of the present action cries out for a 

^nial-bf-Reilly Tar's motion to dismiss for failure to prosecute 

and'that, under the circumstances, such a dismissal is not warranted. 

There is ample authority cited in this memorandum to demonstrate 

that delays in litigation, regrettable though they may be, do in fact 

005319 

•til 



= 46 = 

occurL. Often-those_delays-have igreatly exceeded the tine period , 

which is e.t_issueLheret_..The State and its agencies are not omniscient. 

When faced.with:a difficult ifactual puzzie like that lying beneath 

the surface of the ground at the old Reilly Tar site, the State must 

act through, individuals who apply their expertise in an attempt to 

solve the puzzie. If the time consxaned in analyzing the situation is 

the "fault" of any party, it is the fault of'Reilly Tar, which placed 

the substances in a location where they are so difficult to detect and 
S "t. ~ i 
analyze. Moreover, it is one thing to dismiss an action on procedural 

grounds where: thO:wrongful nature of defendant's conduct is doubtful; 

it iSc.quite, another tO; allow a: defendant whose liability is quite 

obviojasito avoid, a; ciyil suit. on procedural grounds. Justice and 

equity_require that culpable defendants such as Reilly Tar should not 

be permittedvcto ̂ vadec their:legal obligations merely because of 

reasonable:; and: unavoidable delay: in_prosecution of an action. See 

Peters v. Waters Instruments, Inc., 251 N,W.2d 114, 117 (Minn. 1977). 

' For the" foregoing reasonsT^lx<a~Sta%e" respectfully submits 

that a dismissal"of thd present "aerton^fbr-failure to prosecute 

or for laches would not be proper and would be inequitable. 

IV".' REILLY TAR'S'MOTION FOR^ OP PARTIES — milCH IS 
v. = - V REALLY A MOTION TO DISMISS LN DISGUISE — IS A PREMATURE EFFORT 

TO OBTAIN ADJUDICATION bN~THE"MERITS OF A DISPUTED FACTUAL 
1 MATTER ̂"/HICH WILL BE AMPLY ADDRESSED AT TRIAL PURSUANT TO THE 
CITY'S PROPOSED REQUEST FOR A DECLARATORY JUDGMENT 

Reilly Tar has moved, in the alternative, for the substitution 

of the City as the sole defendant in this action. The effect of 

this motion, if granted, would be to dismiss the action against Reilly 

Tar. The States believes that such a substitution would be wholly 

inappropriate at this time, and would require the Court to enter, in 

effect, a summary judgment with respect to the Seventh Claim of the 

Complaint in Intervention which the City is seeking leave to file. 
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As we have demonstrated/ the originator of a continuing nuisance 

in Minnesota is liable for successive damage suits until such time 

as the nuisance is abated, and cannot relieve itself of such liability 

by conveying a deed to a third party. See pp. 41-44, supra; Sloggy 

v. Dilworth, 38 Minn. 179, 182, 36 N.W. 451 (1888). Accordingly, the 

fact that Reilly Tar has conveyed the site to a third party and has 

left the State is of no relevance to the State's claim for damages 

and for abatement of the nuisance. The presumption of the law is 

that Reilly Tar, as the originator of the nuisance, remains liable. 

If such a presumption is to be overcome by the existence of an 

agreement entered into between the City and Reilly Tar, it is the 

State's view that the agreement must be pleaded as a defense to the 

State's action. In particular, under these circumstances, it must 
0 

be pleaded as a defense to the Amended Complaint follov/ing a grant by 

this Court of leave to amend. Once this proper sequence of pleading 

has taken place, the construction and effect of the agreement may 

receive a full ventilation at trial. The Complaint in Intervention 

proferred by the City presents an ample mechanism for determining 

the effect of the hold harmless agreement. Any review of the agree

ment or its effect at this time, given the factual disputes which 

surround it, would be premature. 

Should the Court conclude, however, that some review of the 

effect of the hold harmless agreement may be undertaken at this 

time, the State believes that the application of that agreement to 

the current groundwater problem is doubtful, in light of the new 

discovery of carcinogenic substances in the saturated soil and 

water. The federal courts have recently concluded that, under 

Minnesota law, such a momentous change in the circvimstances of 

environmental contamination actually requires nullification of written 

agreements with public authorities which might otherwise allow the 

originator of the harm to escape liability. 
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In United States v. Reserve Mining Co., 394 F.Supp. 233 (D. 

Minn. 1974), modified and affirraed sub nom., Reserve Mining Company 

V. Environmental Protection Agency, 514 F.2d 492 (8th Cir. 1975), the 
• - -"5' • 

State had entered into a stipulation agreement with the company 

allowing the discharge of a certain amount of pollutants to the air. 

The court noted: 

lT)he quality of the discharge into the ambient air 
took on a different character when it was discovered 
that millions of carcinogenic fibers were among the 
emissions from Reserve's stacks. This fact was not dis
covered until after the stipulation agreement had been 
entered into. Whereas certain levels of emission of 
relatively harmless particles may be acceptable to the 
state, the same level of emission of carcinogenic fibers 
may not. To the extent that contract principles are 
operative, the agreement could be rescinded on the grounds 
of mutual mistake as to an essential element of the 
bargain. See Stanton v. Morris Const. Co., 159 Minn. 
380, 199 N.W. 104 (1924). Furthermore . . . (t]he State 
cannpt bargain away its police power to protect the health 
of its citizens. 

Id. at 243 (emphasis supplied). In affirming this aspect of the 

district court's ruling, the Eighth Circuit Court of Appeals stated: 

[T]he stipulation . . . cannot shield Reserve from an 
abatement order based on the existence of a hazard to 
health from the air emission, for evidence of this 
hazard had not yet surfaced when Minnesota and Reserve 
entered into the stipulation. 

' Reserve Mining Co. v. Environmental Protection Agency, supra at 524. 

Moreover, despite the fact that Reserve's discharge to the waters 

of Lake Superior had been authorized by a permit from the State, 

Reserve was still held liable for the costs of filtration of those 

waters for public use. See United States v. Reserve Mining Co., 408 

F.Supp. 1212 (D. Minn. 1976). 

In the present case, Reilly Tar's discharge to the surface of the 

ground at its former site was wholly unauthorized by any governmental 

body and, as indicated in the proposed amended complaint at paragraph 

15, was carried out in violation of a statutory requirement that a 

pemit be obtained. Because the State's affirmative authorization of 

discharges by Reserve Mining Company did not relieve that company of 
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liabxlitv -to abate the continuing effects of :its pollution by carcino-

igenic isubstances, a fortioriy. Reilly Tar must be; -liable for the -

continuing injury caused by ita vholly unauthorized release of car-

Scinogene to the publ ic iemdjsoninent. - ! 

• •• — 

•:V^ dTHE- PLftlKTIFP'S MOTION FOR LEAVE TO AMEND ITS COMPLAINT 
SHOULD BE GRANTED 

^In-the foregoing pages ̂ the iState has painstakingly jlemonstrated 

the inaopropriateness :of -dismissing the.presently pending action. The 

State has previously supplied^its arguments in support dr its 

motiPh for~'leave to amend complaint, see ̂Memorandum of Law -xn Support 

of PlaintiffSiMotion for Leave^to.Amend Complaint (April 11, 1978), 

and will»not ̂repeat ~them;herei l-'- - :rrc -_3:c-: -:; ;r 

The State would merely remind the Court that leave to amend a 

"complaint "shall be freely given when justice so requires." Minn. R. 

Civ. P. 15.01. For the reasons set forth in the State's prior 

roemorandun of lav/ and-in the present memorandum,: the; State respect

fully-submits .that leave-tOiamend the: compiaintnin the:manner sought 

by the present motion will serve the interests of justice. 

VI. CONCLUSION 

For the foregoing reasons, the State respectfully requests that 

Reilly Tar's motions for"lliimissaT~^f"the~acti6rr"orr in"the^alterna-

tive, a substitution of the City as the sole defendant be denied by 

the Court, and that the Court grant the State's motion for leave to 

amend its complaint. 

Respectfully submitted, 

WARREN SPANNAUS 00 5323 
t:Attorney General 

State of Minnesota 

RICHARD B. ALLYN 
Solicitor General 
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STATE OP MINNESOTA ) 
) ss. 

COUNTY OF RAMSEY ) 

Robert C. Moilanen, being first duly sworn, hereby 

deposes and says that in the City of Minneapolis, County of 

Hennepin, on the 21st day of June, 1978, he served the foregoing 

Plaintiff's Memorandum of Law in Opposition to Defendant's Motions 

and in Support of Plaintiff's Motion for Leave to Amend Complaints 

Affidavit of Mary E. Wyatt, Affidavit of Dale L. Wikre; Affidavit 

of Robert J. Lindall; Affidavit of Donald R. Albin; and Affidavit 

of Richard L. Wade, by hand delivering true and correct copies 

thereof to the following: 

William T. Egan, Esq. 
Rider, Bennett, Egan 6 Arundel 
900 First National Bank 
Building 

Minneapolis, Minnesota 55402 

Wayne G. Popham, Esq. 
Popham, Haik, Schnobrich, 
Kaufman & Doty, Ltd, 
4344 IDS Center 
80 South Eighth Street 
Minneapolis, Minnesota 55402 

Ron rt 

Svibscribed and sworn to before me' 
this 21st day of June, 1978: 

• '••.•^^.VWW^AAA/J•,/J^AA^AAAA."VAA,• />yv/\A.%AA > 

^ '••"AI'JY E. WYATT > 
KOTARY POrtlC-MINHESOTA 

RAMrrv COUNTY 
My Comm. f 2d. 2983 

ic^ 

lAoxiaj^en 

fiy Public 
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STATE OF MINNESOTA 

COUNTY OF HENNEPIN 

State of Minnesota, by the 
Minnesota Pollution Control 
Agency, 

Plaintiff, 

and 

City of St. Louis Park, 

Intervenor-Plaintiff, 

vs. 

Reilly Tar & Chemical 
Corporation, 

Defendant, 

DISTRICT COURT 

FOURTH JUDICIAL DISTRICT 

File No. 670767 

COMPLAINT IN INTERVENTION 

Intervenor-plaintiff City of St. Louis Park for its 

claims against defendant states: 

AVERMENTS APPLICABLE TO ALL CLAIMS 

1. The City of St. Louis Park (hereafter City) is a 

municipal corporation duly organized and existing under the laws 

of the State of Minnesota. 

2. Reilly Tar & Chemical Corporation (hereafter Reilly Tar) 

is a corporation established under the laws of the State of 

Indiana. 

3. The claims against Reilly Tar arise from acts committed 

in the course of its business in the State of Minnesota, City of 

St. Louis Park, at a time when it was registered to do business 

in this State. 

EXHIBIT A 005326 



4. Reilly Tar was engaged in the business of distilling 

coal tar products and creosote impregnation of wood products in 

the State of Minnesota, City of St. Louis Park. 

5. In the course of its business, Reilly Tar brought upon 

its land and stored coal tar, the products of coal tar distillation 

including creosote, and coal tar wastes, all of which are sub

stances not naturally present with the land. 

6. Reilly Tar discharged these coal tar products and 

Idistillation wastes onto its land and failed to undertake reason-
1 • • • • 

lable and adequa'te safeguards and methods of storage permitting the 

escape of these substances onto the land, contaminating the soil 

jat its business site as well as adjacent soil. 

7. The coal tar products and distillation wastes have moved 

from the surface of the soil downward to the underground waters 

resulting in the contamination of those waters with phenols and 

carcinogenic polynuclear aromatic hydrocarbon (PAH) compounds. 

8. The contamination of the underground waters resulting 

jfrom Reilly Tar's conduct poses an imminent threat to the source 

iof drinking water of the residents of the City and consequently 
I 
the public health, which threat is continually increasing in 

Magnitude because of the natural movement of the underground 

(haters laterally and horizontally. 

9. Underground waters are a protectable natural resource 

of the State of Minnesota. 

10. Reilly Tar by its conduct has polluted, impaired, and 

destroyed this protectable natural resource of underground waters 

and the continuing nature of the harm is likely to further pollute, 

impair, and destroy that natural resource thereby materially 

adversely affecting the environment. ^ 

11. The present and likely future pollution, impairment, 

and destruction of the underground waters presents a threat to 

the public health of the residents of the City. , 
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12. As a result of Reilly Tar's conduct, the City has 

incurred and will incur considerable expense in an amount that 

cannot now be determined but which is estimated to be millions 

of dollars. These expenses relate to the quantification of the 

scope of the damage, the determination of the appropriate remedial 

response, and the delay in undertaking public projects because of 

the underground water contamination. 

13. The original complaint in this action, as served on 

October 2, 1970, by the PGA and the City, raised claims of surface 

water and air pollution separate and distinct from the claims of 

underground water contamination now asserted. At the time of the 

previous action there was no known damage to underground waters 

as a result of Reilly Tar's conduct. 

14. On February 23, 1971, Reilly Tar announced that it would 

close its operations in the City of St.i Louis Park effective 

September, 1971. As of the latter date Reilly Tar did discontinue 

its processing operations, thereby essentially terminating the air 

and surface water discharges which had been the basis for the 

original complaint. 

15. Following the announced termination of operations, Reilly 

Tar indicated its intent to offer its property for sale. The City 

became interested in purchasing the property as part of an urban 

renewal plan for the area. On April 14, 1972, the City agreed to 

purchase the property from Reilly Tar. A condition of the purchase 

agreement was the dismissal with prejudice by the PCA and the City 

of the surface water and air pollution claims of the original 

complaint. 

16. At that time, neither the City, the Minnesota Department 

of Health, nor the PCA were aware of an existing threat to the 

source of drinking water of the residents or of possible 
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carcinogens in the groundwaters because of Reilly Tar's operations. 

The City would not have purchased the property had it known those 

facts. 

17.: After certain delays in the federal funding for the 

purchase# a closing was finally scheduled on the property for June 

19, 1973. As of the week prior to the closing, the PGA had yet 

to approve the cleanup plans for the site and so did not then want 

to execute a dismissal of the suit. Reilly Tar objected to a 

further delay of the closing and proposed to accept as a substi

tute, in lieu of the required dismissal by the PGA, a hold harmless 

agreement from the City against the surface water and air pollution 

iclaims of the PGA. 

I 18. At that time, neither the City, nor the Minnesota Depart

ment of,Health, nor the PGA were aware of the existence of possible 

carcinogens in.the underground waters as a result of Reilly Tar's 

creosoting operations. The City would not have purchased the 

jproperty nor given a hold harmless agreement had it been advised 

or known of those facts. 

19. With the understanding that there were no significant 

cleanup problems on the site, the City gave the hold harmless 

agreement to Reilly Tar as a substitute for the dismissal expected 

to be given by the PGA as soon as the details of the site cleanup 

plan had been agreed to by the PGA and the City. The intention of 

the City in giving the hold harmless agreement was to accomplish 

only that which Reilly Tar would have secured by receipt of the 

anticipated PGA dismissal: protection against liability for 

surface water and air pollution. Any broader indemnification would 

have been ultra vires the City, contrary to public policy and void. 
4 

NO additional consideration was paid by Reilly Tar for any indemni

fication going beyond the claims presented in the original complaint. 
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.20. On June 21, 1973, the property was conveyed by quitclaim 

deed from the City to the Housing and Redevelopment Authority of 

St. Louis Park, Minnesota. 

21. Neither the City nor the PCA by its proposed amended ^ 

complaint are asserting claims against Reilly Tar for surface water 

and air pollution. 

22. Studies conducted by the Minnesota Department of Health 

since 1974 have now indicated the presence of certain carcinogenic 

substances in the underground water which present a threat to 

public health. ' 

FIRST CLAIM 

23. Reilly Tar has polluted, impaired and destroyed and 

jcontinues by its inaction to pollute, impair, and destroy a 
I " 
I . 

iprotectable natural resource of the State of Minnesota, underground ; 
' 0 

iwaters, in violation of the Minnesota Environmental Rights Act, 

jM.S.A. S116B.01, ^ seq. 

SECOND CLAIM 

24. Reilly Tar is strictly liable for the contamination of 

the underground waters and consequent threat to the public health 

resulting from its discharge and the escape into the soil of coal 

tar products and distillation wastes. 

THIRD CLAIM 

25. Reilly Tar has materially damaged by contamination 

underground waters creating a threat to the public health of the 

residents of the City and is liable for the resulting public 

nuisance. 

FOURTH CLAIM ^^y 

26. The contamination of the underground waters is the 

•result of Reilly Tar's negligence in the distillation of coal tar 

and the storage of coal tar products and waste. 
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FIFTH CLAIM 

27. The distillation of coal tar and storage of coal tar 

products and wastes within the City of St. Louis Park, Minnesota, 

constituted an abnormally dangerous activity because of the presence 

of carcinogenic PAH substances which presented a serious risk of 

harm to the residents of the City. 

28. Reilly Tar voluntarily engaged in this abnormally 

dangerous activity with knowledge, either actual or constructive, 

of the serious,risk of harm and is strictly liable for the resulting 

contamination of the underground waters. 

SIXTH CLAIM 

29. Reilly Tar has contaminated the underground waters and 

has materially damaged the City's vested property right to the use 

of those waters for the benefit of its.residents. 

SEVENTH CLAIM 

30. This claim is for declaratory and supplemental relief 

brought pursuant to the provisions of the Uniform Declaratory 

Judgment Act, Minnesota Statutes Chapter 555, 

31. There exists between the City and Reilly Tar an actual, 

justiciable controversy with respect to the construction or 

validity of the hold harmless agreement between those parties in 

respect to which the City needs a declaration of rights by the 

Court. 

32. Reilly Tar claims that the hold harmless agreement is 

effective and so broad as to protect it against the claims for 

underground water contamination asserted by the PCA in its proposed 

amended complaint. 

J3. The City claims that the hold harmless agreement was 

intended to and does protect Reilly Tar only against claims for 

surface water and air pollution asserted by the PCA in the original 

-6- oo'-;;"3i 



© 

complaint, which claims are not now asserted; that the hold harm

less agreement does not protect—Rei11y Tar against claims for 

underground water contamination for that was not the intent of the 

parties, no consideration was received for such a broad indemnifi

cation, and, indeed, such a broad indemnification would be void as 

ultra vires the City and against public policy. Moreover, should 

jthe hold harmless agreement be so broad as to protect Reilly Tar 

'against its contamination of underground waters, the agreement is 

Ivoid for reason that it was executed under mutual mistake as to 
! 
imaterial facts. 

WHEREFORE, intervenor-plaintiff City of St. Louis Park 

•prays for judgment as follows; 

1. As to its First Claim, imposing such conditions upon 

iReilly Tar & Chemical Corporation as shall be proven necessary to 

protect against the further pollution, impairment, and destruction 

of underground waters and abate the continuing harm. 

2. As to its Second through Sixth Claims, awarding judgment 

against Reilly Tar & Chemical Corporation in that amount found to 

compensate the City for expenses incurred and to be incurred as a 

result of the underground water contamination. 

3. As to its Seventh Claim, construing the language of the 

hold harmless agreement and declaring that it does not protect 

Reilly Tar & Chemical Corporation against claims for underground 

water contamination. 

4. For such other and further relief as is just and reason

able. 

Dated: April 18, 1978. POPHAM, HAIK, SCHNOBRICH, KAUFMAN 
& DOTY, Ltd. 

By /s/ Wayne G. Popham 
Wayne G. Popham 

And /®/ Allen Hinderaker 
Allen Hinderaker 

4344 IDS Center 335-9331 
Minneapolis, Minnesota 55402 

Attorneys for Intervenor-
Plaintiff City of St. Louis Park 
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REILIY TAR & CHEMICAL CORPORATION 
CADtC ADDRESS 
KCTAR. INDIANAPOLIS 

It SOUTH MERIDIAN STREET 
INDIANAPOLIS. INDIANA A«204 

ES27r 
June 19, 1970 

VIA AIR MAIL SPECIAL DELIVERY 

Mr. Chris Cherches, 
City Manager 
City of St. Louis Park 
5005 Minnetonka Boulevard 
St. Louis Park, Minnesota 55416 

^Dear Mr. Chcrches: 

Your'letter of June 5, 1970, has been reviewed and, as has been our 
Company policy, we shall endeavor to comply with the City's Ordin
ances and requests. Contrary to the tone of your letter, much time, 
effort, and money has been expended in the last ten years toward 
plant improvement. Many of the steps that have been taken are well 
known to .your staff and members of the Council. 

Our operation has undergone continual change, reflecting constant 
improvement in the processing. Each new feature, such as liquid 
shipment of Electrode Binder Pitch, is entered into with the idea 
In mind of improving the acceptability of our operation to'the City. 

Vith regard to the water question, you are now, after fifty years, 
vitally concerned about our water run-off; yet, in the past years 
you have had no concern about the water crossing the plant property 
but have delib^ately drained your streets to go over our property. 
Time and again we fiave'brought the problem to__the City's attention 
and walTrcir'tT)e"~propefty with former Managers, explaining the prob
lems the City was creating in our attmpts to control our operation. 
Extremely poor planning on the City's part in the past resulted in 
thejnisdirection of large volumes of water onto our property, caus-
ing flooding and untmely plant emissions. We take strong objection 
to your claim that the soil is contaminated. We have used Creosote 
Oil in weed control throughout the plant property for many years, 
but this is only effective on a year-to-year basis with no permanent 
residual left in the soil. If you will compare the area we have 
with the area of asphalt streets in the City of St. Louis Park, we 
believe you will see the smallncss of our portion of the problem. 
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/ REILLY TAR & CHEMICAL CORPORATION 

Mr. Chris Chcrchcs • 
* . City of St. Louis Park June 19, 1970 

Our plans include the discharge of plant wastes into a sanitary 
sewer. In the construction of our sewer, we would intend to make 
a normal connection consistent with the policies of the City in 
effect for industrial sewage connection. It is our decision to 
b^gin withthc plans for the connection to the sewer as soon as 
practicable. Before other drainage matters can be resolved,_i^ 
will be necessary for.the City„to discontinue the direction of 
wa»^r~bn'to' _tl_ie g 1 ant_p.rope.rty. We are looking forward to working 
with the City in relation to the water discharge from the plant and 
feci certain that a satisfactory solution to the discharge of water 
from the plant property can be obtained. 

It is our intention to improve the housekeeping practices carried 
on in the operations of the creosoting plant here in St. Louis Park 
although this will be difficult as long as water is discharged into 
the plant. We believe that we can promise you one of the neatest 
creosoting plants in the country as soon as the water problem is re
solved. 

With regard to the possibility of air contamination, the Company's 
attention has been devoted to the improvement of air quality. Our 
problem has been one mainly of odor from a small quantity of odorif
erous material reaching the atmosphere. At the time of the intro
duction of the Air Pollution Ordinance in the City of St. Louis Park, 
we knew of no method of evaluating odor nor did any technical process 
for odor control exist for the coal tar refinery odors. Several con
cerns were contacted with regard to our distillation operation and 
in each occasion their knowledge was limited and the service they 
wished to perform was that of studying and gaining informatio^n about 
our operation. It was decided that a study by our Company would 
be more logical than havinV.sn jouts^ SOLiPS pff ip 
rections. We institu^d a program of study and control shortly after 
tHe~Ordinance was in effect, and we are making progress to-ward the 

• goal of air pollution. • 
1 . 

We wish to continue to cooperate with the City in its 'efforts to im
prove the environment of the City of St. Louis Park and would appre
ciate your cooperation in assisting us to improve the community. 
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REILLY TAR & CHEMICAL CORPORATION 

- 3 - • • . 

Hr. Chris Chcrchcs . 
City of St. Louis Park June 19, 1970 

In respect to the Louisiana Avenue right-of-way question discussed 
by the members of the City Council and the Company officers at a 
conference held in the Golden Valley Golf Club on the evening of 
May 12, 1970, the Company has the following suggestions; 

• • • 
1. Sell 'to the City the proposed right-of-way area (as 

per the City*s plan). 

2. In addition, because this taking will eliminate rail 
service to all of the remaining Company property and 
vill require the Company to shut down and remove the 
plant, the Company will ask damages for removal or 
destruction of plant facilities, inventory, and re
sultant loss of income. 

9 • 

3. An agreement on. time to complete.removal of plant and 
Inventory. This factor will influence damages in 2. 
The Company proposes a period of ten years.from the 
date'^ati agreement , is made for transfer of possession 
of the proposed right-of-way. 

4. During that period certain agreements providing for 
reasonable..precautions for water and air problems will 
be necessary. The Company proposes that the sewer 

. .connection b^ made at once. 
% 

5. The Company desires continuation of the zoning of its 
property as it is VICM except that possible changes to 
multiple or commercial may be desirable. The Company 
intends, if an agreement is reached, to employ expert 
planners on its own to consider new uses for the land. 

6. The City will refrain from further punitive tax assess
ments on Company property during the period. 

7. The City will have to acquire any railroad rights or . 
easements from the railroad independently. 
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REILLY TAR & CHEMICAL CORPORATION 

' asa ^ c 

Mr® Chris Chcrchcs . 
City of St. Louis Park June 19, 1970 

We are currcntly_working jon.the amounts involved in items 1 and 2 
and will be "prepared to present those data in the near future. 

Very truly yours, 

REILLY TAR .& OlEMICAL CORPORATION 

T. J. Ryan j 
Vice President' 
^ // 

TJRsLS 1/ 

cc: Mr. T. E. Reiersgord 
• Yngye, Yngvc & Reiersgord 

6250 Wayzata Boulevard 
Minneapolis, Minnesota 55416 

Mr. H. L. Finch - St® Louis Park Plant 
! " • • 
i 
• • 

• i 
* 
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c Exhibit 2 

-.A-,/ YNGVE, YNGVE 8C REIERSGORD 
. Ji. ' T/r ATTORNEYS AT LAW 

6250WAYZATA BOULEVARD •''vL MCCjy 
MINNEAPOLIS. MINN. 55416 

July 23, 2971 
ANTON VNCVe " ' S44.84SI 
BSTHCf^ YNcve (fe94-i«ea) 

ALBCAT B. VNOVE 

THOMAS e. REICRSCOnO 

MAA8HAU. O. AHDCRSON 

CAHILUA ReiCRSGORO 

Office of Attorney General 
Minnesota Pollution Control Agency 
717 Delaware Street S,E. 
Minneapolis, Minnesota 55440 Re: Case No, 670767 

Calendar No, 78815 
State of Minnesota, et al vs, 

ATTENTION: ' Robert J; tindall Reilly Tar and Chemical Corporation 
'Special Assistant Attorney General 

Dear JJfr. Lindall: 

X was out of town when your letter, dated July 8, 1971, arrived con
cerning the calendar placement of the State's case vs, Reilly Tar and 
Chemical Corporation. 

Perhaps you may not be aware that the company determined several months 
ago to close down their St, Louis Park plant and they are now in the process 
of doing- so. 

Xou may or may not also know that the company has offered the entire 80 
acres to the city, and the city and the company are presently negotiating 
for the purchase of the property. 

My present understanding is that the refinery portion of the operation 
will be discontinued in either August or September of 1971 and the wood treat
ment phase of the operation will be concluded in September of 1972. No new 
lumber has been delivered into the plant property for treatment for several 
months and the remaining operations are directed at completing the treatment 
of the lumber that was on hand when this decision was made. This decision 
was communicated to the city some time ago and the discussions about the sale 
to the city have been pending now for a number of months. 

The company informed its employees of the termination of plant operations 
several months ago, but did not see fit to make any public announcement of this 
move and I do not believe that it was picked up by either of the Twin City 
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Robert J. Lindall 
Special Assistant Attorney General 
July 23, 1971 
Continued - Page 2 

newspapers or television. 

At any rate, it seems to me that the issues in the lawsuit are moot 
except for the possibility of the counter-claim by the company for damages 
by reason of the flooding by the city. However, until we have a better chance 
to see how the sale negotiations work out, I do not believe it would be pru
dent to set the case up for trial. Therefore, I would suggest tMt you ask 
the clerk to strike the case for settlement, subject to being reinstated if 
the anticipated settlement fails to materialize. 

Very truly yours, 

YNGVE, YNGVE 6 EEIERSi 

s E. Reiersgord 

del 
ccz Vayne G. Popham 
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WAVNC C.POPMAM 
RATMONO A. MAIK 
ROOCR w. sCHNoeniCH 
DCNVCn KAUFMAN 
OAVIO S. OOTT 
ROBCRT A. MINISN 
ROLFC A.WOPOCN 
RUOT K. STIURV 
O.MARC WMITCHCAO 
BRUCC O. WILLIS 
PRCOCRICK S. RICHARDS 
RONALD C.CLMOUIST 
ROBERT M. ZALK 
BART R. MACOMOCR 

Exhibit 3 

PoPHAM. HAIK, SCHNOBRICH. KAUFMAN & DOTY, LTD, 
VOO FARMCRS & MCCHANICS DANK BUILOtNO 

MINNEAPOLIS 55402 
rCLCPHONC 335-S33I 

AREA CODE Oil 

July 30, 1971 

Assignment Clerk -
Hennepin County District Court 
Room 316A 
Hennepin County Court House 
Minneapolis, Minnesota 

Re: State of Minnesota, et al vs. Reilly Tar and 
Chemical Corporation; Case Number 670767 
Calendar No, 78815; Our File Number 3857-11 

Dear Sir: ' 

This letter v;ill confirm my telephone conversation with 
your office on the above date relative to the above matter. 

I hereby request that the above case be stricken subject 
to reinstatement by any counsel at any time. ' I have discussed 
this matter with Thomas E. Reiersgord, Esq., attorney for the 
defendant, and he is in agreement v/ith this request. 

Very truly yours, 

Garw R. Macomber 

GRM:nmc 

cc: Robert J. Lindall 
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Exhibit 4 •I • 

l''i( « i t i • w- w • .* * t t ; »,.• .• -I \f.t . t I f \ \j Lm f\\i*s.w %\ \ 

717 Dolavvara Si.crJ Si-lM'*:..i»':r.ecipc; Mihnasota 55A<0 

JunalS, 1573. 

Rolfc A. Ucrrien 
Posham, h'sil;, iichncbrich, Fleufncn A Doiy, Ltd." 

J'-S Center ' ' . 
Hinncr.pclis, f'd.nnesota 55'io2 • ' 

, • 

RE; MPCA -^nrl I'At'j nf St. Louis Pnr!; \». Hsillv Tar rrrJ CM?r.?irn!» Corr:. 

Deer Hr. Unrders: • ^ 

I cm uiritiric t!:i3 letter to confirm my unnorstt-nrijng of the status of 
the etnvF-iJjtitlGd mstter in light of our meeting toriey. 

luG will not he in B pooition to ccnsiricr c oli:r.ii;5Gl of cur cctr.plcint 
Bgcinct Asj .11 y until we hove recoiv-d end rcvi^iucd a proposal frc.m the 
L'itv or" *iiT.~uoi!io Prri: fur aiii:inytlr.u potcntiri uulluliinj iiuZarJa at 
the Republic Crccsots ritn. Uith this in mind, it hco been sugaentad 
that the cppropriatr individuslo from tno PCA ntcff on;] frcn; thr. Cit-/ 
oF Gt. L.C'jio :-'ark msGt at tr.oir. sari lest mutusi convanienct: to disou-.-ts 
the scnp-i oF thu problems and poooiblc alteiriativas for solving them. 

* 

To EIIOU t.ir.2 For Qothsring further informution end for submitting a 
propcisol, the City of St. Loui.o Park uill att?:mpt to dolay the closing 
of its real estate trfinssctio.n oiith nsilly until August lb, 1^73. 

Thank you For visiting cur office toc'sy to" discuss this mcttcr. Plosse 
contact the undersigned if you have cr.y questions. 

Yours vary truly, 

(li (- Cii' 
JKvok Van os North 
Gpocial Assistant, /ittornay Lisnaral 
l'.PCA 

OV/oja 

•i 

PRtNTEOO" ftAopf* 

|7.i. ^ 
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Exhibi• 5 

STATE OF MINNESOTA ' ~ 

OFFICE OF THE ATTGRNEV GENERAL 
Addrta* Krpty To; 
OFFICE or ATTQRNTY GENERAL 
HINNESOTA POLLUTION CONTROL AGENCY 
19)S V.County Rojd B! 
ReoovilU. M;nn*t«io SSIIJ 
<11/296-7342 

July 9, 1976 

Wayne:G. Popham,- Esq. - " -
Pophan/ Haik, Schnobrich, 
- Kaufman Doty 
4344 IDS Center 
Minjje^polis *._.14inneso,tal__55i02 

Thomas E. Reiersgord, Esq. 
T'r:?.:yngve_&: Reiorsgord 

6250 Wayzata Boulevard 
I cWayzata, Minnesota 554X6^'-' ^ ^ 

RE; MPCA R City of St. Louis Park v. Reilly Tar S 
vLi'j. v-.'- rr. - • Chemical: Corporation - Civil File - No-. ^70767 

L-_.. Gentleinehi 

In.-NovemberIt 1975,^ the Minnesota Pollution Control Agency 
— • contracted with- Barr Engineering Company to conduct a soil and 

..i i^J^Pundwater study at the former Republic Creosote site. This 
study was in response to the concerns of this Agency and the 

r. r ^nnesota Departnent of Health that the presence of an undefined 
P_:quantity of.creosote material in the soil on the site creates 
^ potential:surface and groundwater pollution problems. 

The Barr Engineering.study is.being conducted: in two phases. 
On toy 17 , 197.6/- the MPCA received the Phase I Barr report. After 
reviewing this report, the IIPCA Staff concluded that; 

1. Visible and analytically detectable amounts of coal 
tar contaminants are present in the top.15 feet of all general 
areas of the site; 

2. The amount of coal tar •contaminants in the. :Soil increases 
from north to south; ; ; . 

3. Visible contamination of the soil exists between V7alker 
"and Lake Streets; 

\ 

AN EQUAL OPPORTUNITY EMPLOYER 

• '• •"nDC'5262 
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Wayne G. Pophari, Esq. 
Thomas E. Reiersgord, Esq. 
Page 2 
July 9, 1976 

4, Benz(a)Pyrene and Chrysene are present at various 
depths of the contaminated soils; and 

* 
5. The shallow groundwater on the site is moving in a 

southerly direction. 

These findings suggest that a serious contamination problem 
exists at the former Republic Creosote site which may give rise to 
surface and groundwater pollution and may require corrective action. 
However, a final assessment of the degree and extent of this 
contamination cannot be made until the Phase II Barr report is 
submitted to the Agency. It is anticipated that this phase of the 
study v;±ll be completed in Fall, 1976. 

You are advised that the MPCA considers the above-referenced 
suit to be viable and that it continues to remain active litigation. 
This notice is being sent to insure that you continue to be 
involved in this matter in whatever manner you deem appropriate. 

Very truly yours. 

Jay M. Heffern 
Special Assistant 
Attorney General 

JMH/mg 

CO; Richard A. Wexler 
Assistant Attorney General 
Department of Health 

. Louis Breimhurst 
• Dale Wikre 
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YNGve flc REIERSGORD 
ATTORNEYS AT LAW 

6250 WAY2ATA BOUL.EVARD 
MINNCAPOUB. MINN. 55A16 

ANTON YNOVK 

SATHSM TNOVK 

ALSKKT m. VN0VC 

THOMAS K. nClKHSOONO 

CAMIIAA NKIKSSOOnO 

July 28, 1976 

Mr. Wayne Pophara, Esq. 
Popham, Haik, Schnobrich, 

Kaufman 6 Doty 
4344 IDS Center 
Minneapolis, Minnesota 55402 

<00 
p:\ '{Or 

RE:Our File 10-251 

Dear Mr. Popham: 

I received your letter dated July 19, 1976 concerning Reilly 
Tar ^ Chemical Company. No attached letter was enclosed with your 
letter; however, I received a letter from the Pollution Control 
Agency on the same subject and I assume the letters were the same. 

As you will recall during the negotiations for the sale of the 
property, the city promised that the state would dismiss the case 
if the city purchased the land from the company. Then after the 
sale terms were agreed upon, the personnel at the Pollution Control 
Agency reneged on their agreement. Accordingly, the city gave a 
holdharraless agreement to the company. 

Obviously, the sale price for the property was less than it might 
have been because of all the circumstances. Also, the litigation 
was prompted by the city. No notice was ever given to the company. 
The commission went ahead on an ex party basis at the request of the 
city to commence this litigation. Accordingly, I believe that the 
precedings of the Pollution Control Commission are defective and 
this litigation should be dismissed on that ground. 

In my opinion, the holdharraless agreement puts the city in the 
landowners role and they will have to deal with the Pollution Control 
Agency. 

Very truly yours. 

YNGVE 6 REIERSGORD 

Thomas E. Reiersgord 

TER:mk 

cc: Pollution Control Agency 
y 
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